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NOTIFICATIONS GF THE COUNCIL 
OF STATE. 


Notirication No. 47. - 


Regulations for the construction of the Nakasendo ) 
Railway, has been fixed as follows :-— 
Art. 1.—These Public Loan Bonds are to t 


$tfuct a railway on the Nakas 
‘Takasaki, Kotsuke, in the prefedtut 
Ogaki, Bina, is the preipgtuns Of Gide. 
Art. 2.—These Public Loan Bonds shall 
limited to the amount of yen 20,000,000 and 


— 


As to thé details of each issue, the M 
Finance will fix them at the’time of making the, 
issues. 

Art, 3.—These Public Loan Bonds shall not bear, 
the name of the owners and shall be of three 
nominations—yen 100, yen 500, and yen 1,000. 

Art. 4.—The intertst shall be seven per c 
per annum. 

Art. 5.—Should the applications for the be 


fact m 
4 But if $ 
1 for their redemption, and if they are "eg 


- 10.—The interest shall also be paid at the 


| Se aR loo ol stm hs paid ns 
It is hereby notified that the Public Loan Bonds} 


ee en ee 


} these bonds. 


Bak. ta Whee tee pritcion) ta to ba pall, the 
bond holders living in Tokiyo and Yokohama who 


] having a large number of the bonds—there 
sites SD mas Waesiond Batis bow 


the National Debt Bureau and Bureau for Record, i 


aun ‘eliindile at the Nippon Bank, and the 


*| drawing will take place in their presence. 


Art. 1g—If the bonds are lost or stolen, the 


i owners must ‘report the particulars (denomination, 
‘ “amount, number, and marmer in which the bonds 
"were obtained) to the Minister for Finance through 


their local 
must 
stolen 


The Minister for. Finance 
it the purchase or. ‘sale of such lost or 
Should the bonds be recovered, the 

: reported to the Minister for Finance. 
bonds are not found by the end of the 


have been destroyed, the principal shall be 


exceed the amount required by the Minister for "Are 14—Shoud the bonds be lost at the time 


Finance, the number of the bonds to be transferred | 
to the applicants shall be reduced in proportion to, / 
the excess. When, however, an application is made 

for the bonds at’a higher price than their fixed 


The Minister for Finance will fix the price of issue. 
Art. 6.—The Minister for Finance shall exhibit. 
a aangle of Wie Gants, 
a er eee ei hal 


ib 
4 


; 
| 
' 


to be a shal be notified atleast, xty day 
Dectiehec, bet ‘vgn’ te Iaede which bank toa, 
redeemed the interest shall be paid up to the date _ 
on which the scrip is drawn. The interest shall be 
paid in paper currency. 

Art.&.—The interest is payable from the date 
on which the bonds are purchased. If they are 
paid for before the 15th of the month, the interest | 
is payable ee | 
perme oe om 


+ by thirty days beforehand. 


_ atthe Treasury Department 


drawings are notified, they shall be excluded 
“from the drawing, y 
Art. 15.—When {he bonds rt 


new ones can be procured on | 
rg ormeen 
Bank and on payment of the necessary fees. 


_ Art, 16.—Should the bonds be spoiled in such a 


manner that the denomination, stamp of the | 
Minister for Finance, etc., are unrecognizable, they 
shall be regarded in the same manner as lost or 
stolen bonds. 

Art. 17.—-Should the application for the payment 
of the interest not be made for fifteen years 
after the interest fell due, the owners shall not be 
entitled to.either the principal or interest. 

Art. 18.—These rules are subject to modification, 

as to the amount of interest and the 


Sa eee 


es OE ALLO ELL ALLOA OE LO ’ 
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Nortirication No. 43. Mie 
‘The following Regulations for the issue of Loan 
Bonds in exchange for Kinsatsu and not bearing 
the name of the holder, are hereby enacted, and 


Article: Ll. of Notification No. 47 of 1880 ist 


‘Regulations for the issue of Loan Bonds in ex- 
for Kinsatsu and not bearing the name 

of the holder:—~ | 
Art. 1.—With the object of resuming specie 
payments, Loan Bonds will be exchanged for the 
paper money issued by the Government, 
Bonds will not bear the name of the holder; their 
principal and interest will both be payable in 


the paper money against which they 
d_ will be destroyed by 


will be issued by the. 


eeraccording to the desire of 


applicants, but it gat for the}. 
_ Minister to reject appli ia to the 
ag of the national finances. 
3-—The Bonds will be intérest bearing, with- 
out april name of the holder, and of three dimen-. 
sions, Viz., 1,000 yen, 500 yen, and 100° yen. 
_ Art. 4.—The interest on. the’ Bonds ‘will be six 
_ per cent. per annum. 2 
Art. 5.—The Bonds will be issued at par, and 
applications for therly:may be made at the Batik of 
Japan or at any of its branches or agencies. 
Art. 6.—The form of the Bonds will be deter- 
_| mined by the Finance Minister. 
Art. 7.—The redemption of the Bonds wil com- 


mence five years after the year in which they are | 


issued and will ‘extend over a period of 30 yeats. 
‘The amount to be redeemed on each occasion will 
be made. known by the Finance Minister sixty days 
at least before the date of drawing, and the interest 
| will be paid twice every year, in May and Novem- 

_ ber, so long as the principal remains unredeemed. 
» When a Bond is drawn for redemption its interest 
will be calculated for the number of months that 
shall have ela since the date of the last pay- 


The, 


at the 
| owner will feport, in writing, to the Local Offi- 


lis. Jape Aral, Dart 


places will be determined by the Finance Minister, 
thirty days at least before the day of drawing. 
Art, 10.—Thé interest on the Bonds willl be paid 


cat the Bank of Japan, its branches or agencies, in 


‘exchange for the coupons annexed to the Bonds. 

_ Art. 11.—The Bonds may be purchased or dealt 
-in by any one without distinction. 

Art. 12.—The amount of Bonds to be redeemed _ 


} on any occasion ‘will be published by the Bank of 


Japan, their number, order, denominations, and 
amount having been fixed by the Minister of 
Finance. At the time of drawing there shall be 
present ten of the largest Bondholders, resident in 


: Tokiyo and Yokohama, and five officials of the 


National Debt Bureau. 
Art. 13.—In the event of a Bond being lost, its 


cials for transmission to the Finance Department, 
the number and denomination of the Bond, the 
‘name of its owner, and, the circumstances under 
which it was lost. . pupon the Finance Minister 
will prohibit the or exchange of the 
Bond. The same cause will be pursued in the 
| event of the Bond béing found. Should a Bond, 


| thus lost be not found tefore the expiration of the 


“period fixed for redemption, it shall be considered 
cancelled, and the principal and interest will be 


ment, and the rule ft Oe etnaryes -te she 
_ case of Bonds which mature. | 

Art. 8.—The. Bonds will be divided into those 
“which have been purchased during the first fifteen 
days of the month and those purchased within the 
second fifteen days. On the formetyhalf the month’s 
interest will be paid : on the latter, the interest will 
be reckoned from the first of the following month. 

Art. 9.—All business connected with the redemp- 
tion of the Bonds and the payment of interest will 
be managed by the ink of 


Dates and 


ee ee Ee 


paid to the 10 originally reported the loss. 

Art. r4. the léss of a Bond be discovered 
only at the time of its. drawn for redemption, 
the drawing shall count for nothing. 

Art. 15.—Should .a Bond be stained or torn, it 
may be exchanged on application and payment of 
‘a reasonable commission at the Bank of Japan or 
any of its branches or agencies. Such exchanges 
must be a careful examination of the 
Bond’s number, denomination, stamps, and other 
particulars. = 

Art. 16.—If at the time of exchanging or re- 
deeming a Bond, it be found so much soiled or 
torn that. the number, denomination, stamps, or 
other particulars are illegible, the payment of the 
principal and interest shall be subject to the rules 
which apply to the case of lost Bonds. 

Art. 17.—Bonds of which the principal or interest 
shall not have bee claimed for fifteen yeargjafter 
they fall due sk 1 coast to be redeemable. 

Art. 18.—With the ‘exception. of the rate of 
interest and the period of redemption, these Re- 

lations may be..amended. or added to in accor- 
dance with Government necessity. 
~~ (Signed) Sayyo SANneyosar, © 

First Minister of State. 


MarTsukaTa Masayosuat, 
Minister of Finance. 
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| cient in honesty as the policy ‘they seek to 


Yoronama, ‘Tauaspar, Jaxtarr 3, 1884. 


’ 


THE Resolutions. passed, on “Novem F 
grd, at a general meeting of the | 


he 
: Le cae ba Japanese now residing in Eng- | 


land and Scotland are, we believe, a fair: 
expression of the opinions entertained by 
the educated classes in this country with | 
regard to treaty revision. Years have). 
gone by since this subject passed into a 
by-word, so much had been written and 
said about it, and so hopeless did the ) 
prospect seem of any settlement being f 
arrived at. + Many attempts: have. been) 


made to show that the delay was not less ||, 


attributable to J ee unreadiness and , 
mismanagement, ‘to foreign. obstruc- 
tiveness, but sach arguments are as defi- 


extenuate is wanting in justice. The plain, 
facts are that @ combination of powerful 
States forcibly. compelled Japan, -eighteen 
‘years ago,. 46 Tevise her tariff on a basis 
which shoul be again subject to revision 
in 1871, and. that the same combination of 


| States has ever since persisted in founding }+ 


upon that original act of compulsion a 


| | be escorted by tg Se ot war was 


, y to furnish on 
| English, French, and Dutch Fleets, and | 
that nothing was farther from their thoughts 
than to intimidate the Japanese. _Byt 


: which of us is there who, if men came with 


blunderbusses in their hands and asked 
“|| him to sign an agreement embodying con- | 
: ditions known to be distasteful to him, 
would agree that he was under no duress 
because his life was not verbally threatened? 
When the Doyen of the Foreign Repre- 
sentatives addressed to the Japanese Mini- 
sters at Osaka a despatch “ demanding a 
prompt and satisfactory settlement of cer- 
tain questions of Stave importance ar 
out: of the Convention of October 22nd. | 
864,” and when he concluded his despatch : 
bj re ailing attention to the fact that he was | 
‘accompanied by the Commander-in-Chief | 
lof all the naval forces of Her Britannic 
Majesty in China and Japan,” and that his’ 
letter was “dated from that officers’s flag- 
pips the Japanese must have been singu- | 
larly” sanguine or curiously naive if they 
mistook the alternative implied by his 
attitude in the evént of their refusal to | 
satisfy his demands. 


The Convention here alluded to was that 
‘concluded after the Shimoneseki expedi- | 


« & 
# 


claim to vith old from this country the | 
right to mafiage her own fiscal affairs. We _ 
are very. vel 


lovers of euphemisms who object to admit 


ments, aiid who would have the world | 
believe that the concessions obtained by | 
the Foreign Representatives in 1865 were 
quite voluntary, so far as the Japanese were 
concerned. Such scruples are intelligible | 


i 


enough, but they cannot be reconciled 
with history. European Governments, 
whether reluctant to submit their dealings 


some other reasons of high policy, have 


| been for many years careful to depart, in 
her Case, from the orditiary rule which 


‘prescribes the occasional publication of 


diplomatic correspondence. 
‘ave: system had not, however, been in- 


quote the words of Sir HARRY: PARKES 


; himself, who, speaking on behalf of his 


-< J} colleagues and describing the steps they had 


| taken with a view to submitting their pro- 


* posals to the Japanese, wrote thus to Earl | 


with Japan to public scrutiny, or’ for | 


This ,secre- | 


| nae in 1866, and we are thus enabled | 


tion. Amongst other things, it stipulated for | 
| the payment by the SHOGUN of an indem- 


| aware that there are-some | | nity of three million dollars. Her Majesty’s 7 


; Government subsecuently decided that’ 
that the SHOGWN’s Government was sub- | 


jected to any compulsion in these arrange- | H foreign relations with Japan would be best : 


‘the general interests of trade and of | 


consulted by an arrangement which should | 
absolve the Government of the Tycoon 
m, two-thirds of the whole indemnity, | 
"provided, first that the port of Hiyogo and 
the city of Osaka should be opened for the 
trade and. residence of the subjects of the 
Treaty Powers on the 1st of January, 


1 1866 ; secondly, that the sanction of the 


Mikado be formally given to the treaties 


| already concluded by the TYCOON with. 


| the Treaty Powers; and thirdly, that the 
duties.on imports into Japan be generally 
— to § per cent., and in no case ex- 
‘Zo per cent.”! These were the three. 
| conti to obtain which the Foreign 
Representatives visited Osaka, in 1865, 
| with a combined flect of English, Fr ch, 
| and Dutch ships. They obtained two of 
| them, and Sir HARRY PARKES, reporting | 


| this result to Earl RUSSELL wrote :—‘ 
beg your Lordship to observe that the 


‘| Russgut :—‘ On considering the manner | sanction to the Treaties and the revision of 


jin which these proposals should. be laid 
|| beforgsthe Government of the Tyco¢ 
1 -of opinion that our reference (to hi 
yulipbe made more effectually by our- 
elves, provided we could proceed to the 


fing naval force.” It may, 
said that. the object 
Representagivee in comeing themselves t 


ompanied by an 
of the. Foreign | 


the Tariff, thése being two of the three 


we | conditiobs: for which Her Majesty’s Govern- 
) # ment were willing to relinquish two-thirds 


of the indemnity due under the Convention | _ 

of October 22nd, 1864, have been ob- 

ained.’’.- The third condition, the imme- 
ite > opening of pa —. ng san 


The Foreign | ives were there- 
fore siete to be satisfied with obtain- 
‘| ing two of the concessions for which two- 


thirds of the indemnity was to have been 


remitted. But they did not remit a dollar. 

‘See, then, the sequence of events. 
1864, “the hostile acts of a Japanese | 
Daimiyo assumed such formidable propor- | 
tions as to make it difficult for the Tycoon ° 


i faithfully to observe the treaties.”*? Four 
of the Treaty Powers. accordingly under- 


took ‘‘the duty of chastising this rebellions 
‘Daimiyo. ” 
they then imposed on the TAIKUN a fine of 
three million dollars. Subsequently, they 
ann ed their willingness to remit two- 
\ thirds of the fine if the Japanese Go- 
vernment would make’ them three conces- 
sions.” The J apanese Government hesitated 
about the concessions, being, in fact, un- 
able to guarantee them, but weft on 
"paying the instalments of the indemnity. 
to Osaka to remind the TAIKUN that there 
was an alternative to the payment -of the 
indemnity. The TAIKUN then accepted 
and fulfilled two of the three alternative 
‘conditions. Finally—the indemnity was 
exacted to the uttermost farthing, and one 
of the. concessions obtained by.the Foreign 
Representatives with their combined fleets 
was thenceforth regarded as conferring on 


its Treaty Powers a title to withhold from 


Japan in per 
.her own tariff, 
It is thus that every Japanese reads, and | 
| every fair-minded foreigner must also read, 
the story of these events. They do not 
furnish any valid reason to impeach the 
‘ motives or principles of the persons and 
powers chiefly concerned in them. That 
is altogether adifferent question. Humanity 
is so constituted that all creeds must adapt 
| themselves tocifcumstances. But it would 
surprise us much to be told'that the policy 
of duress and dictation which was considered 
, applicable to Japan’s semi-anarchic state 
‘in 1865, is to form .the basis of her treat- 
‘ment by Western flations in 1883. 
... Those who have taken any trouble to 
watch the course of popular feeling in 
Japan during the past five years will 
) readily endorse the statement embodied in 
‘the Langham Hotel Resolutions that the 
delay in the revision of the treaties is 
“end ing the continuance of the pre- 
sent good feeling towards foreigners.” It 


ny the right of regulating 


_ has been frequently pointed out in these 


f olumns that the position of the present 
( FOV nr ment with regard to its foreign re- 
i stions“bears a striking resemblance to the 
“ somestime position of the . SHOoGUN’s Go- 
\ Nernment. Twenty years ago, the most 

rful weapon placed in the hands of 


i oluti¢ lary party was.the. seemingly. 
attit d of the Yedo Court towards. 


ak. = which, ac 


In | 


As guerdon for their serviées’ 


The Treaty Powers sent eight men-of-war |} 


but not invincible. 


rording to the creed of those days, was 
inconsistent with every patriotic dictate. 
At present, the Opposition has nothing 
stronger to urge against the Govern- 
ment than its apparent inability to obtain 
from Western Powers a practical recogni- 
tion of Japan’s independence. The people 
| have either to believe that their'rulers are 
singularly incompetent ; or that rights 


exercised by ‘very other free countrv in 
the universe are arbitrarily denied to Japan 


by civilized Europe. The vernacular press 
is gradually teaching its readers to accept 
the latter version of the dead-lock, and 
their disposition towards foreigners is not 
improved by the lesson ; while at the same 
time, the Government’s difficulty in pursuing 
‘a patient and conciliatory policy is becom- | 
ing daily more formidable. Even the 
Japanese residing in Great Britain call for 
an “exercise of greater energy,” implying | 
that they are still disposed to blame their 
own Government’s inability rather than 
foreign injustice. They do not hesitate, 
too, to indicate the route they would have 
pursued should it be found impossibfe to 
bring the negotiations to a speedy and satis- 
factory conclusion. “ Proper. steps must 
be taken to put an end to those portions of 
the existing Treaties which are detrimental 
‘to our national interests.” In other words, 7 
Japan must repudiate the treaties, or such | 
‘parts of them as impair her independent 
rights. This is an alternative from which | 
the Government may well shrink until it has | 
exhausted every conceivable expedient to: 


) arrive at an amicable understanding: The 


difficulties it has to contend with are great, 
Foremost among them 
is that coalition of Treaty Powers by which 
European Governments set so much. store | 
in former days. Not. that there is any 
acknowledged disposition to overawe Japan 

by the irresistible strength of the coalition, 
but that it is almost hopeless for her to 
obtain an unanimous recognition of: her 
rights from a dozen States each of which 
is as solicitous to consult the other’s wishes 
as it is indifferent to this country’s claims. 
That indifference, however, is certainly not 
attributable to a desire, or even a willing- | 
ness, to be arbitrary or unjust. Even in 
England, which Japan has learned to re- 
gard as the most obdurate of her treaty 
friends, and which, having incomparably - 
the largest interests at stake, is compelled | 
to be the most chary of concession, there 
exists a spirit of fairness and. liberality, 
ready ‘at any moment to find active ex- 
pression if only it be properly appealed to. 
We believe that the chief cause of Japan’s | 
inability to obtain a recognition of her just 
claims is the ignorance which prevails 
among Europeans about everything that 
concerns her, and for this reason public 
expressions of opinion, such as that made | 
at the Langham Hotel, cannot fail to pro- | 
duce a useful effect. 
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‘that Japan finds 


By 


active hostility or aimless umbrage, it is. 


A A Ae a ie ear = oat 


| procal. Whether China's mood is one of|the 


‘mood which Japan thinks'she ‘cannot afford} 


to ignore, and we do not imagine that any 


|European State similarly circumstanced | 


would be more careless. 

| These things are, of course, matters of 
conjecture. We do not profess to interpret 
‘the exact motives which impel Japan to} 
embark in a policy that has proved, and is 
proving, so ruinous to Western prosperity. 
But from whatever direction, other than 
that of China, we consider her position, no 
necessity for military preparation is dis-|. 
cernible, and the plain inference is that her 
neighbour’ s disposition alone prompts her 
‘to get ready for emergencies. it has been 
| urged that no country in the world has less 
“reason to fear aggression than Japan; that 
her tranquillity is doubly assured by the 
goodwill she has earned, and by the con- 
census of Powers which have a common 
interest in her welfare. Considerations 
of this nature, unfortunately, do not re- 
ceive practical recognition at the ‘hands 
of any State to-day. The world has evi- 
dently made up its mind that nothing is 
strong but strength, and that to be pre- 
jpared for war is the only way to avoid it. 
| We cannot be surprised if Japan subscribes 


question her wisdom, or regret her resolve. 
| At present the standing army, exclusive 
of the Guards, consists nominally of 40,432 
of all arms. The force actually with the 


Colours is about 2,000 short of this total. 


It is distributed into six divisions, which 
have their head-quarters at Tokiyo, Sendai, 
Nagoya, Osaka, Hiroshima,and Kumamoto, 
as shown in the following table :— 


First TerriroriaL Division 
(Dat-ichi Guakwan). 
TOTAL 
MEN. STRENGTH, 


-Tokiye Garrison (Tokiyo Chintai)...3,510 | 
Sakura Corps (Sakura Yeisho) ...... aus} 8,202 
Takasaki r,t (Takasaki Yeishe) ...2,346 


SECOND TERRITORIAL Division 
(Dai-ni Gunkwan). 
Sendai Garrison 


ee eee eeer eee eee ee ee eee ee 


ee ee ee | 


Tuirp TERRITORIAL Division 
_ (Dai-san Gunkwan). 
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(Putee Gunkwan). 
Garrison 


eee eee eee eee eee eee ee eee ee © 
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Firta TEerriroriat Division — 
(Dai-shi Gunkwan). 

Hiroshima Garrison 
+ Marugame COLD ns eeseresnnsesessones 
4 Sixta Terriroriat Division 


‘ere eee ee eee eee eee he 


(Dai-roku Gunkwan) 
Kumamoto Garrison 
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be increased to 55,742. To this ere ok a 


added the Corps of Imperial Guards, 


alike, is of all ranks. The fol 
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to this universal doctrine, however we may. 
| sevenths of its present strength ; and that, 


\c toe 


total trong on a peace nie _ ot fe | ‘ 


2 lee ln — 


Corps of Imperial Guards (as 4 
It is not Nocaratelt known to what extent — 
these numbers will be increased by the"! 
new system. Information upon this point: 
is carefully withheld for the present.” 
Rumour states the proposed changes as_ 
follows :— 


Increases Durinc THE YEAR 
1884. 188s. 9886, 


FOKIVO DIVISION, 
1 Company § Battalions 2Companies 3 Battalions 
OSAKA Division, 
tCompany 3 Battalions 2 Companies 
° MIROSHIMA DIVISION. 
aCompanies —_........., 4 Battalions — s Battalions 
KUMAMOTO PIVISION, 
: ie 3 Companies ¢§ Battalions 
SENDA! DIVISION, 
: 
NAGOYA DIVISION, ° 
1Company 2 s 3 Battalions 
Total se Battalions and 1 Companies, or 36 Rattalions 


1883. 
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1 Company 
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Assuming this estimate to: be correct, 
though, for the moment, it can only be 
regarded as an approximation, we may say 
that the effect of the new system will be 
to increase the Standing Army by six- 


by the end of 1887, its peace we war 
establishments will be 82,506 an daa 
respectively. 

Before proceeding to consider the new. 
system, it may be well to complete this - 
part of our subject by detailing the com-. 
Position of the various arms of the service: 


' Composition or a Batration or INFANTRY 
(Dai-tai), on a Peace Footine. 


Commanding Officer,............. mae 

Be RAs Hi vrcddiancpapesscetsy, WE PIGS OE MS) 
Non.-Com. Officers. .....4....60... 115 pranks; and» 
PERO ciibbtteresvhsherssiias eee 640 | 3 
Non.-Combatant Officers......... 2 


9 
Composition or a ComPANY oF INFANTRY (Chiu- | 
tai), FOUR OF WHICH GO To A BATTALION. 


COR ins Oe i 
| Non.-Com. Officers ....-.....e0. R paddy 
i cn , scueual 160) *@" 


Composition oF A Reciment or Inrantry 
(Ren-tai), CONSISTING Or THREE BATTALIOns. 


ae See ce hiliaan oi Be 


Composition or A BATTALION OF cate 
ow a Peace ningcpinniees 


on OF Rigas ge oe a 4 
¥ (Sampé-tai), ow a Paite Foor. om 
ING, aa cs OF "Two Rees cca? | 
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Compositton. or A BRIGADE oF 7 ae Ar- 


_ ‘Pitvery (Vahd-tat) on a Peace Footing. 


On a War footing the anise of Gunners is in- 
ma 00s Aas making the total of all ranks 326, 


and 258 horses 


Composition or 4 Company or Enerneers 
ow A Peace Footixe. 


5 


On a War footing the number of the Non.-Com. 
sechanend 5, and that of the privates 
ranks and 21 


_ Composition or s Barration or Conrrot, or 


inrewpance (Shichd-hei), ox a Peace Foorine. 


‘the number of the Non.-Com. 
by 10, and that of the privates 
by 20, making 105 of all ranks and 106 horses. 
Composition or THe Corrs or IMPERIAL 
Guarps (Konoye-tai), WHETHER ON A 
| Peace or A War Foorine. 


OF ALL RANKS. TOTAL. 


By the new law the whole country is par- 
celled out, for purposes of conscription and 
mobilization, into seven Military. Divisions. 
Of these the seventh is not yet completely 
included in the scheme, but the first six 


are formed into twelve Districts, and these, 


again, into 185 Sections. The following 
table gives a geographical idea of this part 
of the system :— 
First Division. 
(8 Sections, in the province of 
usashi; and the provinces of 
ami, Kai, Idzu, and Kotsuke. 


jons, in the rovinee of 
‘{Suinanos 6 in Musashi; and the 
7 , of Awa, 


| Kadzusa, 
imosa, Hitachi, and Shimo- 
Seconp Division, 

the pen of 


- heen ee vinces of Lwaki, 


grd District .:. twashiro, Kp en ns Wechigo, and the 


Ist District. . 


, ‘Rikuchiu, Mutsu, and Ugo. 
Tuirp Division, 
Sections, in the province of 
{ ; Shinano; = and the 


oth District ... 


Firra Division. 


The provinces of Aki, Bingo, 
Bitchiu, Idzumo, [wami, Oki, 
Suwo, and Nagato. 
{ The provinces of Awa, Sanuki, 
i Iyo, and Toki. 


Sixtu Division. 


“ie provinces of Hi Ro, Hiuga, 
‘Osumi, Satsuma, and Okinawa. 
The provinces of Buzen, Bungo, 
Chikuzen, Chikugo, Hizen, Iki, 
and Tsushima. 
Seventa Division. 

Oshima, Shiribeshi, Ishikari, Teshima, Kitami, 
Iburi, Hidaka, Togachi, Kushiro, Nemuro, 
and Chishima. 

Nore.—The Seventh Division, or Hokkaido district, is 

for the nt, under the military administration of the 


vision. Conscri , however, will be carried on 
in Hakodate, Yesashi, an Fukushima only. 


sot District .. 


ith District ... 


12th District . 


Throughout these Divisions every male, } 


between the ages of 17 and 40, Is liable to 
service. The military force of the Empire 
is divided into the Standing Army, the 
Reserve Army, and the Territorial Army. 
Youths are not enrolled for service with the 
Standing Army, except at their own request, 


‘before the age of twenty. Up to that age 


they are included in the Territorial Army. 


The periods of service are as follows :— 


Three years with the Colours. 

Four years with the Reserve of the Standing Army. 
Five years with the Reserve Army. 

Eleven years.with the Territorial Army. 


It will be seen that Japan, following 
France’s example, and shunning the error 
into which England has fallen, does not 
commence the active training of her con- 
scripts before they attain the age of twenty. 
On the other hand, she holds with Ger- 
many, and against France, that it is pos- 
sible to make a soldier in three years. This 
we believe to be an error. The German 
cannot safely be taken as a type. His 
early inculcated habits of ‘restraint and 
national spirit of obedience are excep- 
tional elements in his favour. Judging 
from the evidences that have been before 
us since Japan’s army was formed on an 
European. model, we are inclined to 
regard five years as a minimum period of 
service with the Colours. There is much 
to be mended in her military practice. Her 
men are badly set up, and betray, to a 
considerable extent, that abandon and 
slovenliness which were once admired in 
the French army, but which are now ac- 
knowledged to be quite inconsistent with 
the individuality required by recent modi- 
fications in tactics. Rigid discipline and 


steadiness in the ranks are more than ever 


needed in the battles of to-day, and mili- 
tary critics have observed with regret an 
apparent lack of these qualities in the 
Japanese soldier. Of recent years, indeed, 
great improvement in these respects has 
been noticeable, but we doubt very much 
whether the peculiar habits of life of a 


i;| Japanese youth permit a fair hope that he 
‘can be licked into-serviceable soldier-like 


shape in three years. 
The Reserves of the Standing Army and 
the Reserve Army are to be called out once 


; wale, a year for a period of not more than sixty 
eee cence ag {24YS; but the Territorial Army will only be 
> pre i i ¥ " tcalled out ‘in time of war. or other emer-. 
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years, during nine of which the conscript is. 
only required to serve two months annually. 
Statistics show that the number of youths 
annually arriving at the age for conscrip- 
tion throughout the Empire is 210,000, ap- 
proximately ; and it is calculated that this 
total will be reduced by about two-thirds, 
owing to the working of the scheme of ex- 
emptions. There will thus come forward 
every year, to be passed through the ranks, 
seventy thousand conscripts. It is obvious 
that such a number could not possibly be 
absorbed by an army of eighty-two thou- 
sand men. Indeed this problem of keeping 
the Army with the Colours at its fixed maxi-_ 
mum, and at the same time imparting mili- 
tary instruction to the whole body of non- 
exempted conscripts, is one of the most 
puzzling that present themselves in connec- 
tion with compulsory service. Japan has 
met the difficulty after a novel fashion. In 
addition to the Standing, Reserve, and Ter- 
ritorial, Armies, she is to have a force of 
Supernumeraries numbering not less than 
two-fifths of the Army with the Colours. 
Casual vacancies occurring in the ranks of 
the Army with the Colours are to be filled 
up from the Supernumeraries, and, at the 
end of a year, such of the latter as have not 
been drafted into the former, are passed © 
into the Reserves of the Standing Army. 
A simple arithmetical calculation, therefore, 
shows thatthe least number of conscripts an- 
nually required will be eleven-fifteenths of 
eighty-two thousand (assuming the latter 
number as the strength of the Army. with 
the Colours), that is to say, about sixty-one 
thousand. The seventy thousand conscripts 
yearly coming forward are thus disposed of, 
as the strength of the Supernumerary corps 
is elastic, its minimum only being fixed. 


The scheme of ‘exemptions (enumerated 
in the Conscription Regulations, of which 
a translation is appended) is very accurate 
and comprehensive. The hatred with which 
compulsory service is regarded by every 
people in the universe, has always been 
intensified in the direct proportion of the 
number of exemptions. In the great military 
mations of Europe, where exemptions reach 
to forty, and sometimes fifty, per cent. of 
the conscripts, mothers have been known 
to thank God for inflicting on their sons a 
deformity incapacitating them for military 
service. Japan is badly circumstanced in 
this respect. The comparatively small 
mumbers of her Standing Army oblige her 
to extend her system of exemptions so as 
‘to embrace 66 per cent. of those liable to 
and we may expect that 
military service will be correspondingly 
Wnpopular. Of the exemptions themselves, 
the only one that seems Open to criticism, 
from a general point of view, is the privilege 
Accorded to students at public, that is to 
| Say Government, schools and colleges. 


‘The consequence of this exemption will 


‘total period of liability (vs 
reckoned as twelve offe 


probably be disastrous to private edu- 
cational enterprise. If will be observed 
e Article 11) that special facilities are 
i to persons who possess certificates 
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ed by themselves. In the 
their hiring groand or buildings to 
legations ; of the passage of their 
fro; of the conveyance of 
r 
the like, the proper authoritics shall see that 
due assistance is rendered on either side. 

Art. V.—Althoagh the fanctionaries of the 
ii ees ome two ene have has credes, the} 
: ete. 3 - onture of the offices conferred are different 

Race vr ras Burseoz or Cuma, Serrew- on either side. Officials of equivalent rank 

wae ' Ber, 1871. | will meet and communicate with each other 
Rati st-rae Misivo o Japay, orate | on a footing of eqanlity. When an official 


-Mopime : ler N 1371. visits a auperior the intercourse between them 


| shall be regulated by the courtesy shown to 
ema Ja gaest. For nek eae pe oh of government 
| Retranslated from the Chinese | Revised business, the offici two countries. 
Hs ee i he Tent, ane shall nddress communications to officers of, 
| from ‘the Translation of W. F. Mayers, their own rank, who will transfer such com- 
| by F. W. Bastlake ((¢). munications *. their saperiors. pi | pret 
: : : : P rT nat direoth ress A superior in rank. In 
J The oe a sa vinits, mate 2 with the official title of the 
Se ae bis ri myo sage? - |winitor ‘shall be sent on either side. All| 
| hele chbtiens rata” geil regen eng dane officials sent for the first time from one goy- 
1 aes . P Gee ters: nities ~lepument to the other sliall present their 
 Sareemrne se _ 28% ag Letween the two eon credentials bearing an official stamp for 
preheat cone ae 5 inspection, in order to guard against false 
personation. 
-——| Art, VI.—In official cofrespondence, China 
will use the Chinese language, and Japan will 
either use the Japanese language accompanied 
by a Chinese version, or a Chinese version 
alcne, as may be found most expedient. 

Art. VII.—Friendly intercourse baving 
been established between the two Govern- 
ments, it will behove them both’ to appoint 
certain ports on the senboard, where their 
merchants will be allowed to come and go for 
‘the purposes of trade, and to lay dowe 
epecial(®) regulations of trade, by which the 
merchants of the two countries may abide in 
perpetuity. : 

Art, VIIT.—At the porta appointed in the 
territory of either government the othér 
shall have the right to station consals for the 
purpose of superintending and controlling ite 
own mercantile communities. All suits in 

they (the consal's nationals) are the 
only parties, the matter in dispute relating to 
money or property,(7) it will fall to the consul 
to adjadicate according to the law of his own 
country. In mixed suits, the plaint having 
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TUESDAY, 26tn FEBRUARY. 1884. / 


Norrrication No 4 or THE Datjo-Kwan. 


Regulations respecting Stamps to be 
ry on legal documents having been pro- 
mulgated by Notification No 5, the varieties 

| and of stamps, and the way of affixing 
+ them have been set down as follows :— 
.» stamps 1 ; 
tepadt  «4 
ei 1 red. 
man ellow. 
1 blue. 
sa 
shall 
them. : Resta 
; The above is hereby notified... \. \ 
: San so Sanzyoent, 
Prime Minister. 
Yamapa Axryosnt, 


. athe 


- Norrercation No. 5 oF THE Daijokwan, 
m Re respecting the Stamps to 


ivi have established as subjoi 
j and will be enforced on and after the Ist Apri 
of the 17th year Meiji. 


N.B.—The above Regulations as set down 


tification No. 196, shall stand void after the 
above date. 


we notify the above. 


Sanyo Saneyosul, 
Prime Minister. 
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> ‘February 23rd, the 17th 


“org 
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year of Meiji. 


he NR eee ge 
» 


latin 


| judge ma 


rt 


ral documents connected with, 


in December of the 8th year of Meiji by No- 


a ehicorae yeti. j | 


i 
Art. 1.—Stamps shall be affixed to all legal documents 
connected with Civil cases according to-these Regula 
tions. oa 
Art, 3.—Stamps shall be affixed to original legal appli- 
cations in the follo | gare to the amount 
claimed or the value 6 claims, when they are 


|| received by the Courts. 
The amount claimed or 
value of the claim. Stampe. 
fae 3 “on 20 Sen. 
” . ” : = on 
se 50 js . 1 Yen 60 \ 
” 250 ” . 6 ” 50 ” 
c— .lo0 , — 
a Tee ae ee 
| ~~. 15 » = 
” 2,500 ” ** 20 ” — 
” 6,000 ” See eee Oe Ree eee Oe Bee One 25 ” — 
above 6,000. Yen, additional stamps of 2 Yen shall be 
affixed for every sum under 1,000 Yen. 
‘Additional stamps shall be affixed of half the amounts 
re manage ll py Reeth gy hed sh to the Court of 
4 ou original amounts in appeals 
(against original judgements) to the.Court of Cassation. 


Art. 3.—If a claim refers to personal affairs, or is 


such that it cannot be computed in money, stamps of 
18 Yen shall be affixed, and additional stam must 
be affixed in case of appeals being made to Court 


of Appeel, or the Court of Cassation, at the same rate 
aa in previous article. 


N. B. In case the claim refers to personal affairs, the 
release an appellant from using additional 


if- he is extremel , and is provided with 
certi te df the * Kocho* to that effect. ane tag 


Art. 4.—Stamps of 20 sen shall be affixed to original 
doguments of the following descriptions ;—written pleas, 
a testimonials, replications, rejoinders, declarations 

d depositions; written applications for summons of wit- 


nesses ; arbitrators ; assessors, and parties concerned ; and 


written applications for the postponement of hearings. 


Art. 5.—Stamps of 50 sen shall be affixed to the follow- 
|ing descriptions of document ;—written applications for 
the presence of and inspection by officers; written appli- 
for the seizure of property, or for the public sale 
of goods; written applications for the issue of written 
forders, for the execution of judicial orders; written 
applications for the declaration of bankruptcy. 


Art. 6.—Stamps shall be affixed to the receipt for 
“pies of judgments in the proportion of & sen per “ mai” 
Cy pages) and for copies of other sorts in the proportion 
i| of°3 sen per “ mai.” 

N. BLE “mai” of the copies of a judgment shall 
have 12 lines, each of 12 characters, every “mai” 
of other copies 20 lines each with 18 characters. 

Art. 7.—In case of comffomise, stamps of 20 sen shall 
be affixed on the paper for every point of compromise ac- 
knowledging it w a eanla orp Slbuad ta te tne, 

Art 8.—The price of the stamps used according to these 
'} Regulations ehall be paid by the losing party. 

Art. 9.—The varieties and prices of stamps and the way 


! 


~ 


nf 


of affixing them will be published by later notifications. 


| Art. 10.— Stamps are sold at the selling establishments 
i sanciioned by the “ Cho” and shall not be sold at other 


’. Art. 11.—Persons who have sold stamps at places other 
than those sanctioned by the authorities liable to a 
tifine of from 20 to 200 Yen and such stamps 1 be con- 

Miscated.. Persons purchasing them while cognizant of the 
act, are liable to a fine of from 10 to 100 Yen, and such 
| stamps shall be confiscated 


Art. 12.—-To the violators of the provisions of these 

tions the provisions in the Criminal Code respect- 

on of Ities, alleviation, or aggravation 
repetition 
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of crimes, and concurrence of 
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thought in Japan 

ve years can have fa 
ing restlessness 
question of making la 
slomatic instruments. whic 


bind: Ber to. the 


the system of representation which has 
promised for the year 1890, na political scheme is 


society. It was in 1871, when 
cantpetantiy established in Japs 
ration 
we have spoken 
In that 
Iwakura 
energy and ability, headed an imp 
to Europe and America, c 
the task of giving effect, if to the national 
wish on the shines of treaty’ revision—which 
revision, according to stipulations in the — 


an to take a practical 


top 
slum 


at in their present anomalous and inconvenient 
shape. Poifting, got alone to Japan’s high and 
Ancient civilization, and to the intelligence, refine- 
ment, and innate good-breeding of her people, but | 
also, and with special — to 15 years’ of a pro- | 

ress hitherto unrivalled in the world’s history, 
toes claim she has reached a level which must 
be held exempt from the harsh and humiliating 
treaty conditions that are applicable only to 
inferior or ill-governed races. ‘ We have now,” 
say been admitted into the circle of the 
civilized Powers, and we hold a very different 


*. dgun.” 
United 


on has been 
e Powers 


C 
2: Bee 


ise, and travel. Itis 


restricted trade, en Ttis tir 
in fact, that the veil should be lifted, and this Tit 


MMERCIAL RELATIONS | 
ITH JAPAN. 


>in writing it we 


& 
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.é 
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ft aah 


ee Ee a 
~ es ie Fe 


"= indulged in, apparently not without considerable 


of the national mind _ hance that is coming over English public opinion 
“i a ,Wespecting the treatment of alien races, and they 


im « 


¥ estern Powers. Except perhaps the advent of 


«Gladstone 


regarded so anxiously, not only by the Court and 
Cabinet, but by the native Press and all educated 
Japan after the resto- 
of the Mikado, that the impatience of which’ 


“newspapers and reviews, and from the pub 


harged principally with: 


Bret, rad. Mawrhe/ SA ff 


chapter of history put briefly before the world. If 

be found to lay some stress upon 
fe — view of the questions at issue it will be 
, use circumstances have made us familiar with 
‘the hopes, arguments, and aspirations that are 


~~ 


| OF reason, by her shrewd and _ interesting people. 


. 
r 


he Japanese, indeed, are fully alive to the great 


hope much from it. 


| They well know—for they 
tha 


ve learned it from the late speeches of Mr. 
and other leaders of thought on the 
| questions raised by the Ibert Bill, as well as from 
‘recent letters and essays on the same subject in | 

fie acts | 
and opinions of such men as Lord Dufferin and 


_“* Chinese” Gordon—that the axiom that might is 
right has fallen far from its old place in interna- 


on 4ti li Ss, : 
year the late: Third Minister of SEMe. tional dealings, and that even the weakest States 


omomi, a noble and statesman of great 
Em ? 


may nowadays look with confidence for their 
rightful share of the consideration and fair treat- 
‘ment which are at least sanctioned if not ordained 
Py modern political maxims. How far the spirit 
‘of utterances such as those above referred to is |. 
directly applicable to Japan’s present case may 
best be gathered by looking somewhat closely into 


for trade on the small island of 


|from France, 


_| supported b 


tbe history and particulars of the existing treaties 


~ | and tariff, and the aspect of the negotiations now 
"| in progress with Great Britain. 
j this scrutin 
"S| causes whic 


In the course of 
we shall gain an insight into the 
have made the whole subject one of 
such burning interest to the educated Japanese. 
_ It must be owned that the circumstances under 
which the early treaties, our own included, were 
qntered into are hardly such as to shut out a 
prima facie suspicion of one-sidedness. For more 
than two hundred years Japan had maintained a 
| tigorous seclusion from trade and intercourse with 
foreign nations, with the single exception of the 
ach, who had all along been permitted a footing 
eshima, off Naga- 
ki. Unconquered and unassailed, proud of their 
independence and their ancient line of sovereigns, 
nd fearing the aggressive and covetous tendencies 
Western States, it was to the Japanese an 
article of faith to keep strangers as long as pos- 
sible out of their sacred land, while the idea of 
being pressed into treaty making on their own 
soil—in Japan eyes not only an act of submission 
but a stain upon the national honour—was in the 
highest degree distasteful. At last, however, their 


| isolation was broken through in 1854; when, 


frightened by the threats and war ships of Com- 
modore Perry, the Shégin lIyesada concluded a 
reliminary treaty, of moderate scope, with the 
United States, which was followed in the same 
rear by a short convention entered into on Eng- 

nd’s behalf by Admiral Sir James Stirling. 
These acts caused the greatest surprise and con- 
sternation in the Mikado’s Court, and weakened 
sti further the already- declining power of-the 
Shégin. Other treaties, gradually expansive in 


‘| effect, with Russia, Holland, and the United 


States, followed in 1855-6-7. 


Then, in 1858, came 
the English n 


tiator, Lord Elgin, and Envoys 
olland, and Russia, all of them 
naval squadrons, and bent upon 
concludin 


ull and formal treaties with Japan. 
Besides the qualities of a highly-trained diplo- 
matist, Lord Figin brought with him the pres- 
tige of having recently occupied Canton and 
Tientsin and humbled the power of China almost 


at the gates of her capital; and he came to treat 


with a Government that was hampered and totter- 
ing, threatened by revolution, and anxiously facing 

ul internal forces which, ten years |, 
later, wrought its overthrow. On the one side, was 
a victorious and. all-powerful nation, knowing 
eXactly what it wanted; on the other, a weak king- 
dom almost divided against itself, and negotiators 
Who could not possibly know very much about the 


}| arts and principles of treaty-making, and who, — 


besides, were wholly ignorant of foreign affairs. 


That in spite of such circumstances, Lord Elgin’s 


out in the following year. Sweeping changes were 
wrought in the tariff under this new and extremel 

one-sided convention. The import duties, which 
‘Lord Elgin had fixed at about twenty per cent., 
were reduced to rates of which the maximum was 
five per cent., while the average is understood to 


treaty should have been as tair and in a few 
} respects almost generous as it certainly was, must 
} be attributed partly to the s character of the 
1 British Ambassador, and asp without doubt to 
the praiseworthy example of Mr. Townsend 
Harris, the American Envoy—whom the Ja 


implicitly trusted—whose new treaty (drafted 
wholly by himself, and signed just before Lord 
Elgin’s arrival), was now ver clenty followed. 
| the Treaty of Yedo (Tokio), concluded in 1858, 
Lord Elgin agreed without demur to the Japanese 
wish that imports of opium should be prohibited; 
and em tonnage and transit dues was abolished, 
and the Customs import duties, which had been 
fixed in previous treaties at 35 per. cent., were re- 
duced to an advantage of about 20 per cent. ad 
valorem, while the export duties were limited to 5 
per cent., yet it was and is allowed by the Japanese 
themselves that those changes were sufficiently 
reasonable. Among other concessions obtained 
by Great Britain were, the opening of certain 
treaty ye for foreign trade and residence ; 
the right to appoint an envoy to Yedo and re- 
sident consuls to the open ports; rights of re- 
ciprocal dealings with the people: exchange of 
foreign coins, weight for weight, with those of 
Japan ; and the at that time necessary evils of con- 
sular jurisdiction and extra-territorial immunities. 
On one point there was an important departure 
from the American document. Mr. Harris, while 
making the whole treaty revisable after fifteen 
per 

tariff might be revised five years after the , St 
of the port of Kanagawa, if the Japanese Govern- 
ment should wish it. Lord Elgin, however, made 
this latter step optional with the British as well as 
the Japanese Government, thus wholl one 


the character and intent of the original clause, which. 


was clearly meant to benefit Japan alone. Whatever 


In) 


ad added at the end a condition that the, 


be now little more than three per cent. No corre- 
sponding advantages were granted to the Japanese, 
who moreover were required, in addition to some 
minor concessions, to provide lighthouses, buoys, 
beacons, &c., for the safer navigation of the treat 

harbours and approaches thereto, a condition whic 

they have more than honestly fulfilled. It is un- 
ee and has indeed been openly admitted, 
that these terms were extorted from the Govern- 
ment by the pressure of superior force, against 
their will, and at a time when they were utterly 
helpless. It is equally certain that no proceeding 
in the whole history of the treaties rankles so deeply 
in the minds of the Japanese. If the reduction of 
the duties had wrought what was expected from it 
in the way of augmenting foreign trade with Japan 
that would have been a source of some satisfaction 
on our side. But it has not done so, and the 
revised tariff cannot be called a success. Trade 
has advanced under it but moderately, and the 
good it has done can hardly be made a ground for 
its retention. By the Japanese, on the other hand, 
the low scale of the present tariff, under which 
their whole customs dues yield them little more 
than 4 per cent. of the national revenue, is looked 
upon as a just por oye They urge that the 
common national right of regulating their own 
duties—a right which, as they take care to point 
out, Great Britain cedes freely to her colonies—is 
at the present time of high importance to their 


financial polity, the freedom of which has been in 


this respect so long infringed. The marvellous 
changes which Japan has undergone 


and cost! 

since the Rentesation have not been effected with- 
out sorely straining her resources and entailing on 
cher a pretty considerable national debt, thou 

this is almost wholly domestic, in the shape of Go- 
-vernment paper-money and pension-bonds. The 
-extinction of feudalism and reconstruction of the 
system of government alone cost the country some 
sixty out of the sixty-seven millions sterling to 


preparation, it is on the whole a fairly reasonable lewis in a Pc at present amounts. But, 
covenant ; and though we may search it long and a aaghe he ny ft wear a much better 
closely for any signs of real reciprocity, except the | i ane wey nave cone at any time since 
right ceded to Japan of sending an envoy and con- Aw, a re i: ta and the promotion of 
suls to Great Britain, yet there is nothing in it of lagen — - development continually | 
that “violence, fraud, and disregard of right” on | ; needs; and it is to a moderate in- 
England’s part “ the records of which,” to use Lord | STS@S€ © indirect taxation by means of the 
Elgin’s own words, “are strewed all over the East.” | 


our Ambassador’s object may have been, this 
alteration introduced a principle which was fully 
taken advantage of a few me later by England 
and other Powers. Lord Elgin’s treaty, the tariff 
part of it excepted, is still in force; and under the 
** most-favoured nation” clauses, Japan’s treaties 
with the other European States are identical with 
it. Considering the time and circumstances of its 


import tariff that she looks for funds, not only to 


It seems fair, however, to believe that a treaty so | 


so one-sided, and made as this one was made,,| necessity of further direct wim, pe, to the already 


cannot have been. meant to be perpetual, or even 
of long duration; and that now, after_an interval 
of a quarter of a century, it must, in the nature of 
things, need some remodelling. The Japanese, 
indeed, contend that this necessity a force 
and scope perhaps never yet known in a case of the 
kind, on account of the vast and rapid changes 
which have meanwhile taken place in the position 
and prospects, the political and financial circum- 
stances, and in some respects even, in the national 
| life of Japan. 
| The portion of the covenants now in force which, 
according to the views of the Japanese, calls for 
revision more urgently than amy other is that relat- 
ing to the Customs tariff, The circumstances 
under which the tariff, as ff by Lord Elgin, 
was altered in 1866 to its present shape, to suit 
the narrow views of a few resident sores traders, 
are still remembered by them with bitterness. 
Weak as Japan’s Government had been in 1858, 
they were in 1865 yet weaker—harassed in- 
ternal military and political feuds and intrigues 
which were daily growing worse and worse, and 
beset on the one hand by their own malcontents, 
on the other by foreign ons and claims. A 
British squadron had destroyed Kagoshima—the 
chief town © 1 
Princes—two years before; Shimonoseki had been 
su uentl 
stlene ak dnalanae against rulers who could 
not avenge its insults; and the treasury was im- 
poverished hy heavy demands at home and by the 
enormous indemnities which had been exacted by 
foreign Powers. Yet it was this season of distress 
and difficulty that England, France, Holland, and 
the United tes, backed by a suitable array of 
vessels of war, most unfortunately pitched —_ 
for giving effect tothe words that Lord Elgin 
added to the last clause of the Yedo. Treaty, by 
| demanding a tariff-convention, which was carried 


" 


‘ 


' 


h al | 
f the most powerful of the feudal account to the yoke of the present tariff is a 


mbarded; the whole country was | 


meet necessary specie payments, but to avert the 


highly taxed agricultural lands, aad other internal 
sources of revenue. The Japanese emphatically 
disavow any wish to adopt principles of protection. 
It is true that a few native writers of note have 
lately advanced some economical doctrines of this 
kind, which they find in force elsewhere. But 
their influence is small, and cannot be supposed to | 
have any weight with the Cabinet, the moderation | 
of whose wishes is sufficiently shown by the fact, ' 
no longer secret, that at the late Tokio Conference 
they indicated their willingness to be content with 
an average import duty of about ten per cent. 
This apparently disposes of recent and still current 
assertions that they desire to go to the length of 
hindering and even destroying commerce by high 
protective duties. So far as their own public acts 
and words declare, the truth seems to be that 
Japanese statesmen simply want a legitimate | 
means of fostering the national well-being by a 
tariff which shall have a fairly substantial revenue 
value. As earnest and thoughtful students of 
political economy they must be supposed to know 
as well as any one the merits and wisdom of free 
trading in its broad sense. But they claim to 
know also their own fiscal needs and emergencies, 
and those who associate with them soon find 
out that, mixed with their deep dislike on this 


shrewd suspicion that it savours rather strongly 
of self-interest exercised to their detriment, as 
well as a belief that they themselves have been 
somewhat illiberally dealt with, The Govern- 
ment of Japan have long wished for specific instead 
of ad valorem duties ; and when the new treaties 
are forthcoming it will probably be found that this 
principle has been in the main conceded ; also that 
there = be v4 increase of - import tariff cor- 
responding with an average duty of not less, but 
not much more, than iy ae can Pye the 
articles which doubtless will be most heavily taxed 
are wines, spirits, foreign tobaccos, and other 
imports of the kind now so largely used by that 


increasing class of prosperous who have 
acquired, while abroad or natty ir countrymen 
who have travelled, tastes to “tage bulk of the 
people are as yet strangers. Heavy wearin 
apparel of foreign make, or the labaiee for it, 
j.perhaps also be charged with som 
duties than the lighter textiles, the principle govern- 
ing all the above imposts being the same as that 
which leads English financiers to tax silk, laces, 
and other articles de luxe. We believe, too, that 
kerosine oil will be found among the more high! 
| taxed imports. In short, as already said, the tari 
j will be one for pu of revenue only, and not 
| for Protection, which has been distinctly repudiated 
by the Japanese Government. The probable 
influence of the new tariff on our trade with Japan 
is naturally a question of interest to British manv- 
facturers and producers. If the revised duties be 
fixed on the scale we have indicated, it may be 
taken as certain that the change will, broadly speak- 
ing, have no appreciable effect on the volume of 
Japan’s trade with this country. The Japanese can- 
not provide themselves with the iron manfactures 
which form so large and indis 
their imports ; and although the trade in cottpn and 
woollen manufactured goods from Lancashike and 
Yorkshire has not expanded as much as Was at 
one time anticipated, yet the trade in yarns— 
which is more important than any other, japan 
ranking, we believe, second among England’s 
customers under this head—has increased steadily, 
and would doubtless continue to do so under 
almost any tariff. These yarns displace no native 
industry or production. On the contrary, the 
import of this commodity helps to maintain the 
manufacture of fabrics suited to the tastes and 
_ pockets of the lower classes, by isolated families, 
during the long winter months when farm labour 
is almost at a standstill. English yarn, highly prized 
for this purpose, find their way to the remotest 
rts of Japan, where, mixed with inferior native 
laments, they are woven into materials of 
the kind referred to, in the primitive looms of 
the rural districts, which are worked by the 
wives and daughters of small farmers and agricul- 
tural labourers. The above considerations seem to 
show that the proposed increase of the tariff 
<a no really objectionable features. It is 
ikely that an important feature in the instrument 
embodying the new arrangements will be stipula- 
tions—on which the European Powers are at 
present wm PO to insist—that if at the end of a 
term of eight years ‘aay shall have been thrown 
open to foreigners, her Government shall thence- 
forward be left free to regulate their own Customs 
duties ; but that, if Japan be not so thrown open, 
the revised tariff shall undergo no further change 
except by mutual consent. It is not possible at 
this moment to say for certain whether these con- 
ditions will be embodied in the new convenants, 
the ultimate decision depending, we have reason 
to believe, upon the issue of the further negotiations 
which will be carried on in the Japanese capital 
after the arrival of our new Minister, whois now 
on his way thither. Should they be adopted there 
will be room for some interesting speculation as to 
whether the Japanese will open up their country at 
the time and on the terms above named; our own 
opimion, however, being that their course in this 
respect will be found to depend upon another con- 
— which we now proceed to notice.—Dazrly 
ews, | 


: / We may observe here, though indeed the 

statement seems superfluous, that the reprints of 
“ Asiaticus’” articles published in the JZapan 
Mail, were taken directly from the columns of 
the Daily News. The London and China 
Express, in reproducing the latter of the two 
articles, appears to have unaccountably mutilated 
it, by omitting certain portions and neglecting 
to indicate the omission in the usual way. It 
does not concern us to discuss the motive of 
such a strange and unprecedented proceeding. 
Plainly, if there rests with a republishing journal 
discretion to cut out as much as it pleases of the 
article it professes to reproduce im exfenso, not 
only the sequence of the writer's arguments, but 
even the very spirit in which he writes, may be 
confused and misrepresented. What seems 
most probable is that the compositors of the 
London and China Express failed, through 


in the place of the sentences omitted. We 


cannot for a moment suppose that any intention with a taste for 


to mislead existed. 
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-$¥APAN AND THE WESTERN 
POWERS. 


- Soe 
ity 


In a former article we showed the manner in 
which it is proposed to deal with the tariff question 
in the negotiations for treaty revision that are now 
in progress between Japan and the Western 
Powers. It remains to consider another import- 
ant proposal which has been put forward by the 
Japanese Government, namely, a plan for cutailing 
the system of Consular jurisdiction and “ extra- 
territoriality” which is now, in force in Japan. 
The grave inconveniences of this system are well 
known throughout the Far East, and to all who 
have had practical experience of its operation—as, 
for example, to the French in Algiers and Tunis, 
where they found it necessary to get the other 
Powers to agree to its abolition before they could 
reform the administration, and to ourselves at the 
present moment in Egypt. In Japan, these in- 
conveniences have now reached a pitch that calls 
loudly for some redress. So strongly do the Japa- 
nese feel upon the question that they are not at all 
likely to throw open their country to foreigners 
until some concession has been granted to them in 
respect of it. The subject is much too large and 
difficult to be fully discussed here. But, to put it 
briefly, extraterritoriality and Consular jurisdic- 
tion, as generally interpreted and carried out in | 
Japan, mean, not only that—except in civil cases 
‘where the defendant is a native—foreigners are 
exempt from a jurisdiction of every kind, 
but that, while purely civil and purely criminal 
cases are tried by the Consular authorities of the 
nations to which the | eden: concerned belong, 
Japan’s own laws and regulations, whether ad- 
ministrative or municipal, or directed to the safety 
of the State, are, as a rule, ignored all but one or 
two of the foreign representatives. Consular 
A861 la in fact, is made to imply Consular 

egislation as well. Any ruffian, not a Japanese, 
may defy the above laws with impunity, in any 
part of the country, because, as has been ex- 
plained in the ably edited Fapan Weekly 
Mail, the Japanese cannot infringe his sacred 
rights, and because no Consular Court has the 
strict legal power or obligation to age gp Japan’s 
laws until after the performance of the almost 
impossible feat of unanimous legislation to that 
end on the part of all the Treaty Powers. 
If, on the other hand, he commit a civil or criminal 
offence of a kind recognised by the treaties, he and 
the prosecutors and witnesses and everybody con- 
‘cerned must be taken before one of his own 
Consuls, even though this involve a journey of 
hundreds of miles over mountain, forest, and snow, 


| rather than trust his precious liberties to the deal- 


ings of a native judge whose skin is a little less 
white than his own. In a word, this foreign 
individual enjoys ‘‘extra-territorial immunities.” | 
He laughs at native laws, he pays no taxes, and he 
is at liberty to work his sweet will pretty much as 
he pleases. Japan, indeed, provides him with 
police protection and other advantages proper to 
overnment, for which he pays not a 
Thus also it happens that a large section 
of the foreign Press at the Treaty Ports, which is 


mostly _— can and does fearlessly preach 


treason and sedition in the land which harbours it, 
and habitually disgraces journalism by heaping 
indiscriminate and false dander and abuse upon 
all ranks of the Government and native society, 
from the Mikado downwards. And, after all, it 
may be asked, why does the British taxpayer 

to the great expense of maintaining these costly 
establishments of judges, consul, trained and 


highly-paid interpreters, and others ; why, in fact, is 
there a large organized judicial system in a country 
where all the English people put together—women, 
children, and aliens under British protection in- 
cluded—amount only to some 800 souls? Practi- 
cally, the only people supposed to benefit by it are 
the evi'-doers; and the chief reason of its existence 
would seem to be that the lowest class of the 
foreign population, the criminal and “rowdy” 


Instead of by a native. 


~Yokohama—the chief of the T reuy 
is being exclaimed against as loudly 
“Esprets failed, through [thy 
some momentary carelessness, to insert asterisks, Jarise from extra-territoriali 


ion, may be punished by their own countrymen 
| Again, the present 2 seem 
jintolerable deadlock in the municipal affairs of 
Ports—which . 
by foreigners 
by Japanese, affords a striking example of 
confusion and misery that are bound to | 
» but which some! 
writers still persist in calling “sentimental griev- 
ances” on the he of the Japanese. Any one 
ese matters may easily think out 


A for himself the countless complications and failures 


that must infallibly accompany such a system, from 
the diversity of the laws and the inequality of 
punishments in a host of Consular courts, disputes 
as to the nationality of accused persons, j 
incompetency, conflict of authority, ministerial 
interference, and so on; and he will soon come to 


Treaty Ports of J: 


n. Though the British and 
one or two other 


onsular Courts are conducted 


well enough, some of those tribunals would seem | 


to have been expressly designed for promoting 


mockery of justice and even encouragement of | 


| iniquity. 
toriality, in spite of its drawbacks, cannot be dis- 

ensed with where Westerns reside on the soil of 
Sainieoun or semi-barbarous races, especially where 
judicial torture exists, or where the evidence of 
Christians is not regarded as of equal value with 
that of natives. But the Japanese contend that, 
whatever may have been necessary or expedient in 


and trammels, on every ground of justice and 
international right. They point to their earnest 
and solid progress and achievements during that 
eriod—to the spread of education and juridical 
Leeuteiiiees the thorough reform of their. criminal 
| procedure and prison system, the recognised ability 
_and learning of the native judges, and improve- 
ment in the administration of justice on European 
principles; and, lastly, to the singularly excellent 
_ Codes now in operation in their courts-of law, which 
have been awarded unreserved praise by the most | 
distinguished foreign jurists. They urge that in 
the face of these facts the maintenance of the 
present galling inequalities would be nothing less 
than a national slur and humiliation; and they 
| — for some such change as shall give them at 
least partial judicial rights over foreigners, and 
ensure respect and observance of their regulations 
_and laws. Quoting the examples of Greece, the 
Sandwich Islands, the Republics of Central and 
South America, and other States, they ask for 
equal fair play and recognition. With all their 
light-heartedness, the Japanese are an acute, 
watchful, and patient ple, and know perfectly 
well what are their rig ts. It can hardly be sup- 
posed that they will be found to have asked for 
them in vain, 


The Japanese Government have proposed the 
expedient of mixed tribunals, or courts presided 
over by a combination of native and foreign judges, 
with one or more coufts of appeal in which the 
latter would be in a majority. In these tribunals 
the laws of Japan would be administered, and 
they would deal with every description of case in 
which foreigners might be concerned, exceptin 
only cases between foreigners themselves, whic 
would be left as now to the jurisdiction of the 
consuls. The foreign judges would be highly 
paid lawyers from England, America, and other 
countries, chosen for their integrity, learning, and 
experience. Mixed tribunals, as is well known, 
are rather cumbrous and costly. But there is an 
‘urgent necessity for some means of escape from 
_the wretched system we have already briefly de- 
scribed, with its sixteen consular courts, its in- 
conveniences, scandals, and frequent travesty of 
justice. The very strong feelings of the Japanese 
on this subject also call for considerate rec 


It must be admitted that extra-terri- } 


| 


satel ito benefit Japan more than any other country 
icial } 


is no answer to this. For it is her last “trump- 
card,” as Sir E. Reed has called it, long and 


| prudently withheld, to be played in exchange for 


see how little real justice there can now be in the [} that equal recognition on which she has set her 


4 heart. 


Nor is it without considerable value to the 
other players in the game. There is in Japan— 
the New Zealand of the northern Remisphere—a 
wide field for the spread of enterprise and the 
rofitable employment of capital. Her ample and 
ar from wholly developed agricultural resources, 
her not inconsiderable mineral wealth, in the shape 
of gold,, silver, copper, iron, coal, antimony, 
sulphur, and other deposits, and her vast forests 
and extensive and valuable fisheries and seaweed 
grounds, may be said to languish, for want of 
capital, with its power to stimulate, multiply, and 


J enrich, and of that skilled and resolute energy 
their case a quarter of a century ago, they can now Ff 


they cz i which Western partnership, superadded to the 
claim at least a partial release from its indignities ] 


naturally strong commercial instincts of the Japa- 


} nese—but impossible so long as extra-territoriality 


_tion. A change of some kind must be made before | 


policy; and there is reason to believe that no time 
. will be lost in deliberating upon this question as soon 
as an agreement has been come to about the tariff. 
It is not unlikely that the first working of the 


very long if we would follow a wise and generous |} 25 4 Deputy lately point 


li lasts—would bring to the extension of her internal 


commerce, and the much-needed improvements of 
her means of communication. To these attractions 
Japan adds those of an enjoyable and salubrious 


- climate, a fertile soil, and a belt of latitude highly 


favourable to the growth of a very wide range of 
products. Hence, while it is certain that Japan 
would gain advantages that can hardly be over- 


_ stated from the acceptance of her proposals regard- 


ing extra-territoriality, the Treaty Powers also 
would in a greater or less degree share in her 
increase of prosperity. In connection with Japan’s 
aspirations, it is simple justice to add that for ten 
years past her efforts to recover ground lost in 
times of stress and ignorance have always met 
with favourable and sympathetic consideration 
from the Government and people of the United 
States. The circumstance, which has given to 
America the preponderating influence she now has 
in Japan, is due largely to the high character and 
lony experience of public life of the eminent man 
who has now for a period of unwonted duration 


j represented the United States at the Mikado’s 


Court. 

We cannot leave our subject without referring 
to the important change which is coming over 
British trade in the Far East, and with which our 
manufacturers would do well to reckon. Every 
year this trade tends more and more to pass into 
the hands of natives on the spot. While they can 
conduct it more cheaply than any one else, they 
also know better the real wants of their countrymen, 
and therefore are less liable to make mistakes. No 
one can have lived long with open eyes in the East 
without seeing that the days of the European com- 
mission merchant in that region are numbered. The 

werful foreign ‘“‘hongs,’ with their princely 


fortunes, have either disappeared or have passed 


from the grade of bond fide merchants into that of 
general agents and promoters. Their humbler 
‘successors are going too; and a better, because 
mere natural and economical, system is fast com- 
ing into operation. Indeed, at the present time, 
the position of the swarms of European commission 
merchants in some of the smaller treaty ports of 
China and Japan might be not inaptly likened to 


ni- || that of the 1662 functionaries in French Cochin 


China—a colony of twenty years’ standing—who, 
out in the Paris Cham- 
ber, since there are “neither agriculturists, nor 


merchants, nor manufacturers, nor colonists of 


jany kind,” are condemned to the monotonous 
| and thankless task of everlastingly administering 


scheme now proposed would be attended with some | 


difficulties. 
duration, 


But these could hardly be of long | 
And it seems fair to anticipate that, as | 


a middle course, and as a stepping-stone towards | 


the greater chan 
time, the mixed tribunals would be found to answer 
well, to establish a high standard of justice, and 
to inspire general confidence, That the adoption 
of this proposal would also satisfy the natural 


and legitimate aspirations of the Japanese is shown | 


by the importance of that which they are under- 
stood to have offered in exchange for -eSomgamet # 
the free opening of the country. Nothing could 
be more significant than this of the genuineness 
of their dislike of the existing race imequalities. 
To get these abolished they offer the greatest 


concession it is in their power to make. e fact 
that such an opening-up would be pretty certain 
; 


which will doubtless come in | 


} be made, | 


one another. The coast and riverine trade of 
China and Japan is already to a great extent 
in the hands of native companies. Chinese 
merchants, like the well-known Tong King Sing 
have learned the English tongue and business 
ways in the schools and offices of Hongkong. 
qnneep learn them abroad. These are the 
tastern merchants of the near future. Their 


advent can only be regarded with satisfaction. 

The more closely events connect British producers 

and Oriental consumers—and vice versd—and the 

| fewer and cow arta the intervening conduits can 
the 


better will it be for both. The 
tendency and ultimate results of this great and 
inevitable movement in Eastern trade may well be 
commended to the careful consideration of cham- 
bers of commerce and other representative com- 
mercial bodies in the United Kingdom.—AsiatI- 
cus in the Daily News. 
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THE OLD ll 
> : oT 
Ina ee ae the London and 
China Express we fi the following :— 
‘‘ Japan has for years past been crying out 
in all tones against the unfairness of the 
treaty stipulations binding her to Western 


Powers; every argument that couldbe drawn | 


from morality, justice, self-interest, and all 


the other modes of appealing to a nation’s 
feelings and interests have been employed 
to discredit the present treaties and tariff 
between Japan and the West. England, 
France, America, -and the others are re- 


presented as highwaymen and bullies who 


broke into the calm and blissful seclusion 
of the land of the Rising Sun, and rudely 
demanded ‘your trade on ur own con- 
ditions or your life,’ and who secured what 
they wanted as a ‘burglar armed with a 
couple of revolvers might get what he 
wanted from an unarmed householder. We 
have heard much of this declamation for 
ten years past. The truth, however, is 
that the treaties almost as they exist now— 
the tariff was of course subsequently altered 
under a provision of the treaties themselves 
—were made by Mr. HARRIS, the American 
negotiator, during a residence at Shimoda, 
-where he -had neither force, nor show of 
force. With none but his interpreter, from 
his solitary post in the peninsula of Idzu, 
he obtained from the Japanese the treaties 
which are now represented as being ex- 
torted from an innocent, a terrified, an 


unwilling people at the mouth of veo | 


cannon by acute and unscrupulous envoys.” 

The methods employed in opening rela-| 5 
tiens with Japan thirty years 
extending those relations subsequently, 
have been discussed over and over again. 


Yet, since the Treaties are so much before | 


the public just at present, and since a 8 
temporaneous writer has shown himself so 
remarkably misinformed, it may be worth 
while to devote a few moments to a recapi- 
tulation of facts. 

There is oné very simple and decisive 
mode of approaching the question dealt 
with in the above quotation. Was 
Japan willing to make the Treaties, or’ 


was she not? = If the former, then indeed 


din near oe) 


oo. 
Re ” " 
‘ 


is requi Lieutenant-Colonel NEALE, 
writing to Earl RUSSELL, Feb. roth, 1863, 
said:—‘ The TAIKUN and his Government, 


jas it Gadeniable fact, have fallen into. 
| tional discredit by assenting to tl } much 


dreaded renewal of intercourse with \ 


| people, though indeed the assent Wa 
tained under irresistible pressure.” And 


in Sir R. ALCOCK, in a despatch to Earl 

1, dated November roth, 1864, 

‘‘ All Treaties made with Fapan 

| have been forced upon it; and until great 

changes have,taken place in the cl 

institutionsyand the 
it is in gin. to expect that Trea 

enteré@ into éan be maintained bya re- 

ligious abstinence from the use of force as 

a means.’ We are not obliged, therefore, 

to concern ourselves about what Japanese 

writers or Japanese advocates have’ as- 


he Fy, 


serted. We have the unequivocal state... 
. 


mentsof HER MAJESTY’S Representativesat 
the Japanese Court, that this country’s as- 


f 


ito note, as preliminary to a pr | 


ee Pe 18509, 3 
| ject torevision on Jaly the 1st 1864. It was 


o, and in| © 


neither force nor menace was required. | lof NAGATO.” Le 


sent to the Treaties was obtained) in every 
case, iy “force” and’ “ irresistible pres- 
sure.’ oa 
So much for the methods empk 
secure the conclusion of the T) ‘reatie 


first place. 


how their ratification was 


of tariff revision. It will, th fore, bé 
venient to consider the - era . i : 


gulations of 1858 ce tamed 
provision ;—*‘‘ Five yea $ ; 
of Kanagawa, oe "a 
ee subject 


- ‘nia 
& 


cent. basis. 
mber, 1864, 


a tariff fi 


On and 6th . 


| | the allied fleets of the Treaty Powers bom- 


barded and destroyed the fortifications in 
the Strait of Shimonoseki, and in the sequel 
of these operations a Convention was 
signed,on October the 22nd, 1864, between 
the Taikun’s Government’ and the Fo- 
reign Representatives, by which the former 
undertook to pay ‘a gross sum of three 
million dollars for indemnities and expenses 
occasioned by the hostile acts of the Prince 


Eight months later, a pit of this 


od money having been paid, Earl Russet 


wrote as follows :-—HER MAJESTY’ 
‘ment are. inclined to cotisider that the 
\terests of trade and of foreign 


Ithe tran ie s with Japan would be best con- 


yo 


_ 


sulted — an arfangement which 
absolve the Government of the TAIKU 
from two-thirds of the whole sum of th 
million dollars payable under the agreeme 
of 1864 ; provided, first, that the port 
and the City of Osaka are openec 
for the trade and residence of the st 
of the Treaty Powers on the 1stof Jun 
1866; secondly, that the sanction -of t 
MIKADO is formally given to the tréati: 
already concluded by the TAIKUN wit 
Treaty Powers; and thirdly, t at the du 
on imports into Japan are generally re 
duced to 5 per cents and Shall in Re: cast 
exceed 10 per cent.” ; 

In forwarding these intigactions to 0 Si 
Hagey PARKES, Earl RUSSELL said : 

eC recently received by ‘HE 
‘MAJEs? rnment from: Japan, ‘leat 
e the . 
‘revolution is taking place in that coun 
try, and that a civil war ‘may be thi 
consequence. It would seem 
internal commotions arise al 
sively from the relations that have of lati 
years been established between Japan an 
foreign nations.” 

The position, then, was simply this. 
the one side were the Foreign Representa 
tives, entitled to ask for a revision of th 
tariff at any time after July rst, 1864, a 
well as to compel payment by Japan of ; 
large sum of money by way of indemnit} 
for war expenses ; but willing to remit two 
thirds of that? nt in ex e fo 
three concessi of which the MIkapDo’ 
ratification of the "Tyiities, da reductio} 
of the tariff from twenty, to five, per cen! 
were two. On the other side was th 
Taikun’s Government, known to be threa 

tened with a yar as the result, almos 
exclusively, of its assent. to the Treatie 
whose ratification was now sought. 4 “ 

Sir HARRY PARKES, thus instructed, an 
himself acknowledging that “the option. c 


to pay the indemnity would w 

still reserved by the TAN uN,” 
nevertheless, to formulate: t . : 
from the flag-ship of the Eng! a 


 . — 


should hands of that: armed and dangero 


clusion that a great socia . 


O1 


_e 


who might be to commit ¢ sgre | 
sions, either by their own fanatical feeliggs; | 
or at the instigation of that faction hp, 
| -were opposed to the TaIkUN,” and that, 
although ‘it would severely tax thet 
resources, they preferred paying the int 
demnity to the responsibility of the prot : 


| tion of a foreign community in the vicinity 


of Kiyoto.” The first proposal they ace 
ceded to with great difficulty, and the thir 

appears to have obtained, their assent at 
once. They agreed, in short, without 


| comment or objection to a request that the 


tdfiff should be changed from a twenty 
“per cent., to a five per cent., basis, There 
is not in the history of the world another 
‘instance of such sweeping complaisance. 
The reason of it is not far to seek. In 
the eyes of the TAIKUN’S Ministers, tariff 
questions sunk into utter insignificance by 
the side of the incomparably greater issues 
that were at stake. ‘‘ We can perceive,” 
Sir HARRY PARKES wrote, on his arrival 
at Osaka, “ that: the internal affairs of the 
country are. seriously disturbed, and that 
we have arrived at a critical period in the 
history, of the TAIKUN’S administration. 
He is about:to enter ona struggle with a 
powerful Daimio, CHOSHIU,.on the suc- 
cessful issue of which the maintenance of 
his supremacy may depend, and while em- 
barrassed with these hostilities. he has to 
contend, at the same time, witha strong 
opposition to. his policy at the MIKADO’s 
Court, which may at any time take an 
active form gnd add materially to his 
difficulties.” (it was not likely that at such 
a moment as this, and with only ten days 
to answer proposals formulated by Foreign 
Representatives having a powerful fleet 
at command, the TAIKUN’S Ministers would 
pause to chaffer about rates of import 
duty. They sanctioned the five per cent, 
proposal with almost contemptuous indif- 
ference, and Sir HARRY PARKES was able 
to tell his Government, “ we have relin- 


4 quished no portion of the indemnity, 


although two of the three conditions we 


| were willing to receive in exchange have 


not point to i fe pote Sin 
gests : big ay point to r HARR 


, been secured.” 


On the ist of July, 1864, 
the original tariff became subject to revi- 
sion at the request of either of the high 
contracting parties. On the 24th of No- 
| vember, 1865, the Treaty Powers obtained 
its revision on their own terms, which they 
dictated from behind the guns of a power- 
ful fleet at a time when the Government of 
the country was within appreciable dis- 
tance of civil war. On the tst of July, 
1872, the revised tariff again became sub-, 
ject to revision at the demand of either of | 
the high congracting parties. We are now 
in 1884, a “Japan has not yet succeeded 
i ining any modification of the terms’ 
y her under such exceptional 
circumstances. These comparisons speak | 
for themselves. It is, impossible to mis-/ 


interpret their language. 
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Yoromawa, Avat Sra, 1884. , 


un states that a census of 
foreign residents of Yokohama was taken leat 
month, with the result following. How this 
eonsus was taken is not stated. No applica- 
tion appears to have been made to individuals, 
and consequently its authenticity is doabtful. 


These figures seem familiar, and on looking 
‘back we find they are simply taken from 
H. B. M. consular report of June - 20th 
1881, and garbled in the stealing. Under the} 
head of Austrian ate erroneously included 
‘Datech 51, Belgian 11 and Austrian 6, ; 
©) The question of the large number of na- 
’ ities to be considered in connection with 
‘treaty revision is so frequently raised that the 
‘telative numerical strength of each may be 
looked at. There are 16 nationalities, muster- 
‘ing in all 3,897, and the per sooleee is as 
follows :— 


Of this number, 
Chinese iv iis oncese sence 64.27 per cent 
All other represent... 35.73 _,, 


The latter, 1392 in number, may be divided 
in the following order. 


French vesscssosse 2.62 | All others ........ 551 


This means that, when the Chinese are 
excluded, any motion supported by the five 
nationalities named above, has the support of 
85 of each Lu0 foreign residents. 
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ACCOUNT OF (OR NOTES 
PROJECTED CRIMINAL 


- EMPIRE OF JAPA 


o 


MR. A. ESMEIN, 


Professor & la Faculté de droit, Paris. 


Extract from the Nouvelle Revue Historique, published under the direction of 
Mr. Ed. Laboulaye, ‘Fourth year, 1880. 


(TRANSLATED FROM THE ORIGINAL FRENCH; AND REPRINTED FROM THE “ JAPAN WEEKLY Malt” 


OF THE 16TH OF JUNE, 1883.) 


ACCOUNT OF (OR NOTES ON) THE PROJECTED 
CRIMINAL CODES FOR THE EMPIRE 
OF JAPAN. 


Drart or a Penat Cope for the Empire of Japan, presented to the Senate by the Minister of 
Justice in the eighth month of the tenth year of Meiji (August, 1877): Tokio (August, 1879). 
Draft of a Code of Criminal Procedure, for the Empire of Japan, presented to the 
Senate by the Minister of Justice in the ninth month of the twelfth year of 
Meiji (September, 1879) : Tokio, September, 1879. 


Long closed to Western influence, Japan 
invites it to-day with as much passion as she 
formerly used in repelling it. She wishes to 
appropriate at a moment's notice that powerful 
civilization to which a long evolution has brought 
the nations of the West. She has come to seek 
among us not only our mechanical inventions, 
but also the moral and political principles upon 
which our modern world exists and which con- 
Stitute its true force: she wishes to transform 
her laws, and, let me add, it is above all from 
France that she asks for inspiration and 
initiators. Our readers are personally aware 
that for more than six years one of the directors 
of this Review, M. Boissonade, fulfils in Japan 
a missicn that promises to be fruitful. 


We have to-day before our eyes the French 
translation of two intended Codes: a Penal 
Code and a Code of Criminal Procedure. It 
cannot be said that these plans are definitive ; 
‘bat such as they present themselves to us, they 
are none the less interesting to study. 


A dominant feature at once strikes the reader : 
they are French institutions and principles which 
the drafts introduce into Japan. The Penal Code 
contains our rules as to the nature, fixity, measure, 
and execution of penalties : our theory of penal 
imputability: our classifications of infractions. 
In the Criminal Procedure we find our theory 
of public action and of civil action; our Judi- 
ciary Courts, (jurisdiction de jugement): police, 
correctional, assize, with its double element, jury 
and magistrates ; pre instruction, secret 
and written, conducted by the Judge of Instruc- 

(1) By Mr. A. Esmein, Professor a la Faculté de droit (Extract 
from the Nouvelle Revue His published under the direction 


of Mr. Ed. Laboulaye, fourth sg 1880.) Tokio. Reprinted at 
the Imperial Printing Office, 1883. 


> 


tion at the instigation of the Public prosecutor ; 
above the judge of instruction, the Chamber of 
Council and the Court of Appeat;—oral and 
public procedure before the judiciary courts ;—a 
Court of Cassation with its well-known attributes. 
All this comes from France; hardly if now and 
again occurs some detail concerning measures 
or currency,.some special incrimination, some 
moral trait, to remind us that we are in Japan.? 


*‘ Criminal Laws,” said Mr. Réal, “ being made 
to curb the passions of men, always carry, 
by that very fact, the imprint of the places 
and epochs which have witnessed their birth ; 
they are of those plants which, producing excel- 
lent fruit upon their native soil, cannot be 
transplanted, or acclimatized, or produce fruit 
upon a foreign soil.’3 


At first sight this opinion appears wise and 
founded upon the laws of history. On further re- 
flection, however, we are brought to ask whether 
logic and experience do not prove the contrary. 
Have not our rules upon the nature of penalties— 
rules which exclude from the penal system what- 
ever is cruel.and arbitrary—human reason in its 
simplest and most general principle for their origin? 
Do not our philosophers and publicists of the 
eighteenth century, when they produce these 
maxims, draw them from good common sense, 
which, if it sometimes closely approaches genius, 
is none the less the common patrimony of all 
men? 


(2) See, for example, Projet de Code Pénal, p. s§ et seg. .On the 
men: Art. 4 On the commerce in and use of 
. Projet de Code de Procédure Criminelle, Art. 195,483, the 
, by a witness of his seal or signet to his written 
tion, by a juror upon the form of oath. 


(3) Exposition of the motives of Title VI., Book II., of the 
of Criminal Instruction. Locré, Vol. AXVILL., pp. 46-47. 


Let us observe that France, when she adopted 
these principles into her laws, had lived, for many 
centuries under the empire of opposite ideas. In 


our own days, when penitentiary science pro- - 


claims that imprisonment and work, the hope of 
freedom conquered and deserved, are the 
most powerful agents of moralization, it invokes 
interests and sentiments which have power over 
man throughout the world and under every 
clime. As regards ourselves, we have given the 
example of an application of our penal code to 
foreign races. Its provisions are those which 
we apply to the Arabs in Algeria; and a recent 
decree has just rendered the same applicable, with 
slight modifications, to crimes and delicts com- 
mitted in Cochin-China by natives or Asiatics.¢ 

That which is true for the penal law is also 
recognized without difficulty in certain rules of 
criminal procedure. The untrammelled defence 
of the accused, the publicity of the pleadings, are 
points which depend on good sense and universal 
justice. The abolition of torture, like the abolition 
of slavery, can only moralise a people, be they 
who they may. Oral procedure before the judi- 
ciary courts, the theory of moral proofs, the in- 
stitution of a public prosecution, may be adapted 
to all civilizations. When we have to do 
with the organization of jurisdictions, the ques- 
tion becomes more delicate: here it is prudent 
to make perfect what already exists rather than 
to create a /adu/a rasa in order to make experi- 
ment of an absolutely new system. 

The adoption of Jury Procedures may appear 
somewhat rash. However, we must not torget 
that, if the criminal jury has developed spon- 
taneously in different times and in different places, 
itis by radiating from one single centre that 
it has spread over Europe and America. If 
the germs of procedure by jury are found in 
our old feudal law, introduced by the Normans 
into Great Britain, when France borrowed 
it bodily from England, substituting it for the 
criminal procedures of the ancient monarchy, it 
was really an English institution that the legis- 
lators of the Constituante acclimatized among 
us. From our laws it has successively passed 
into the divers codes of European nations ; 
and it has become one of those institutions 
which, like the representative system, charac- 
terises rather a certain degree of civilization 
than a race or country. We should not 
forget, on the other hand, what difficulties its 
acclimatization has undergone among ourselves. 
For a first trial the question of the choice of 
jurors is of capital importance. According to 
the scheme of Japanese Criminal Procedure, this 
point will be regulated by a special law which 
we have not before us. 


(4) Déecret of 16 March, 1880 (Journal Officiel du 18 Mars, PP: 
$ts3-31ss). According to Article 4 it is true that “for all 


Crimes, Delicts, and Contraventions of Natives or Asiatics, not: 


provided for by the present Codes, the Tribunals will continue to 
apply the Annamite laws and customs, until it may be otherwise 
ordained,” 

s) The institution of Jury has not been preserved in the text 
adopted. ; 


But, ehough dissertation on the matter of the 
drafts: we must consider them by themselves. 
Here we cannot enter into detail : a minute study 
would carry us too far; and, besides, it has 
already been made_ before the Society of com- 
paritive Legislation with an authority to which 
we cannot pretend. We can only point out 
the general features. 

The drafts, as we have said, have been con- 
ceived upon the model of the French laws ; but 
are not a copy of them. They show a me- 
thodic order which is too frequently absent from - 
our own Codes. The authors have taken into 
account the gaps and obscurities which long 
interpretation and a system of jurisprudence 
already used have pointed out in our laws. On 
many points new ideas have been shown. 

In the draft of the Penal Code, confining our- 
selves to the general scheme, we find first of all a 
system of penalties much resembling our own. 
In Criminal matters there exists a double 
scale of principal penalties (Arts. 12, 79, 80), 
which includes for crimes at Common Law :— 
Death, Penal Servitude, and Confinement ; for 
Political Crimes:—Deportation and Detention. 
We should add that the penalties of penal 
servitude and of deportation are each of 
two degrees according as they are for life 
or temporary; and the same must bebe said 
for Detention and Confinement, which may be, 
according to their duration, major or minor. 
Correctional. penalties are, imprisonment with 
subjection to work, simple imprisonment, fine, 
ordinary Police penalties, detention (in the 
sense of arré/s) and simple police fine (Arts. 13 
and 14). In the case of Correctional and simple 
Police Penalties, in order to facilitate the applica- 
tion of the rules as to the extent of the penalties, the 
authors of the draft have taken care to establish 
degrees.? This is an ingenious attempt to 
achieve that middle term between the fixidity 
and elasticity of penalties which every Code 
endeavours to attain. Article 15 enumerates a 
series of accessory penalties, applicable to the 
three orders of principal penalties.® Such 
enumeration is wrong, in our opinion, in com- 
prising accessory penalties, s/ricfo sensu, pe- 
nalties called supplementary,’9 and measures, 
such as publication, which, properly speaking, 
are not penalties. 

For the calculation of the duration and 
execution of penalties, we find two measures 
which do honor to the project. Thereduction of 
the term of preventive detention, from temporary 
penalties privatory of liberty, has always a place, 
and in very equitable proportion, varying accord- 


(6) Communication of Mr. Desjardins, Professor A la Faculté 
de droit de Paris, on the draft of a Penal Code and a Code of 
Criminal Procedure for the Empire of Japan. (Bulletin de la 

de a comparée. April, 1880, pp. 234-260). 

(7) For starting from maximum or minimum, the 

accumulation or diminution is less than a quarter Art. 83, 8s. 


(8) They are :— ivation of civic rights, suspension of the 
same rights, sayy of the exercise of private rights, special 
ee by Police, fine, special confiscation, publication 

sentences 


(9) Recognized and indicated, however, by Art. 11. 


a ‘Ing to the gravity of the penalty (Art. 63). 


Preparatory‘ liberation may be accorded to 
deserving convicts, when they have undergone 
three-fourths of their penalty, if temporary (Art. 
65), or after twenty years if for life (Art. 66). 


In the theory of imputability and of culpability 
we shall remark the following points. Penal 
imputability only commences with the age of 
twelve years accomplished (Art. 91), and 
does not exist for those who are deaf and 
dumb from their birth or from their infancy 
(Art. 94). Up to the age of twenty it is 
defined by very wise distinctions, and _ in- 
cludes gradations not known by our law 
(Arts. 92, 93, 95). Repentance constitutes 
a cause of legal excuse. Whenever the 
culprit surrenders himself before any charge is 
lodged against him he is benefited by a diminu- 
tion of punishment (Art. 96), which is further 
reduced if he has restored the objects stolen, or 


repaired the damage done (Art. 97). The 


Criminalist, we believe, may make some reserva- 
tions as regards these last provisions. 


An infraction only attempted, or which has 
failed is never punished as severely as an 
infraction achieved (Art. 125-128). Accom- 
plices benefit by a reduction of penalty by one 
degree (Art. 122). The accomplice, like the 
coadjutor (coaufeur), is subject to the conse- 
quences of odjective aggravating circumstances, 
but not to such as depend on any personal 
quality of the principal author; on the other 
hand, if a similar quality, not existing in the 
principal author, should’ be recognized in the 
accomplice, the latter would see his punishment 
increased (Art. 119-123) ; and we hold that this 
is a good doctrine. Extenuating circumstances, 
always left to the discretion of the Judge, 
diminish the penalty, as with ourselves, by one 
or two degrees (Art. 100), except in the case of 
a crime or delict committed by a descendant 
against an ancestor, in which case the reduction 
is only by one degree. -. 

In the draft of the Code of Criminal Procedure, 
it is the preparatory instruction which most 
attracts our attention. The lines of procedure 
before the judiciary courts have, in our laws, 
such simplicity and precision that we can con- 
sider them as definitively settled. In our pre- 
paratory instruction on the contrary, where the 
law of 1670 has left its harsh imprint, some 
reforms, and modifications, are desirable ; legiti- 
mate contradiction must be allowed to the 
accused. A project of law, so conceived, was 
presented to the French Chambers in the name 
of the President of the Republic, on the 27th 
of November, 1879.%° Let us see what the 
i legislator proposes. 

he draft preserves the four warrants (manda/s) 
which our Code places at the disposal of the 
judge of instruction (Art. 133-155). It might 


(10) Journal Offciel of the 14th and tsth of January, 1880. 
(p. 391 et seg.: 324 ef seg.) 


have been possible to reduce the number and 


thereby effect a useful simplification; but the 
order of committal (mandat de dépdi) takes 
the character of a provisional measure which it 
had originally and which is adapted to its nature. 
After ten days the Judge must transform it into 
an order of detention or set the accused at liberty 
with or without bail (Art. 141). 

Provisional liberty, which is always in the 
discretion of the Judge, is never a right of the 
accused (Art. 230 to 237). 


In the course of the instruction the accused 
obtains new guarantees ; but it can not be said 
that the procedure becomes really contradictory 
in regard to him. He may communicate freely, 
except in case he be placed in solitary con- 
finement—the operation of which is regulated 
as it is with us—,with his relatives, friends, 
and advocate (Art. 153); he is present or 
represented at searches or domiciliary visits 
(Art. 178) ; he may procure copies of the in- 
strument containing his declarations (Art. 168) : 
he may designate witnesses for his defence to 
the instructing Judge, and that Magistrate is 
bound to produce them if their number does not 
exceed five in correctional, and ten in criminal, 
proceedings (Art. 185). 


During the instruction and until the final 


- decision, a copy of the two penal codes will be 


held at the disposal of accused persons, in every 
prison where they may be detained. 


All this is very liberal, but other provisions are 
less so. Thewitnesses testify out of the presence 
of the accused (Art. 202); and the juge din- 
struction may confront them with him, but is not 
obliged to do so. No article, we believe, orders 
the delivery at any moment of a copy of the 
declarations to the accused. In criminal cases 
alone, Counsel for the defence after inter- 
rogatory of the accused by the President, can 
obtain at the registry information of and copy 
of the documents relating to the procedure, with- 
out taking them away (Art. 442), and the accused 
may before all judiciary courts demand the 
reading of any written depositions (Art. 337). 
The accused has not the right to contest the ap- 
pointment of experts made by order of the Judge, 
or that of demanding a counter-examination (Art. 
209 to 217). 

During the course of the instruction, opposition 
is open to the accused as well as to the public pro- 
secution :—*‘ Ist, against the decision of the juge 
d instruction rejecting a plea or an exception as 
to incompetence ; 2nd, against the delivery of an 
order to hold or to detain contrary to law; 3rd, 


against the concession or refusal of provisional 


liberty whenever the judge has not observed the 
conditions and forms prescribed by the law: in this 
respects againstevery decision involving an excess 
of power."*” And the combination of this text 
with another appears to imply the necessity of 
notifying all the ordinances to the accused, all 
possibly involving an excess of power."? 
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This opposition is carried before the Chamber 
of Council of the Tribunal of First Instance, 


‘which judges, with a bench of three Judges at 


least, upon documents and memoranda, and 
whose decision may be attacked before the 
Court of Appeal, but only when the instruction 
is closed, and at the same time as the order for 
closure (Art. 260). 

The juge d instruction may also be challenged, 
on certain pleas, by any one of the parties con- 
cerned (Art. 264-266). It is he who, as with us, 
closes the instruction by an order as to what pro- 
ceedings if any, should follow: but a series of 
appeals is possible. 

here is first the opposition before the chamber 
of council which may always be formulated by 
the public prosecutor (Art. 274) : in certain cases 
by the plaintiff: by the accused when there 
is question of incompetence or of sending to a 
criminal tribunal, and in other cases of sending, 
if he alleges incompetence or abuse of power 
(Art. 276). The public prosecutor, the plaintiff 
and the accused may, tothe same extent, interject 
appeal before the Court against the decision of 
the chamber of council (Art. 284), and against 


intervening arrest. An Appeal in Cassation is 
possible in certain cases (Art. 295 and 539.) 

Such is the ingenious, though seriously com- 
plicated, system, which the authors of the 
draft have devised: they have sought to afford 
the accused serious means of defence without 
retarding or enervating the action of justice. 
These combinations are worthy of attention ; 
nevertheless, if the scheme were intended for 
the French, we should say that it appears to 
have done, here too much, there too little. On 
the one hand, we find a veritable luxury of means 
of appeal ; on the other, the accused is not placed 
in a position to combat the depositions as they 
are brought forward, and may long be ignorant 
as to their purport, being at the same time 
powerless to control the examination, 

We should have been glad to, study many other 
points ; but we must refrain, recommending to 
criminalists the study of these interesting drafts. 


(rt) Art. 258. 

(ra) Art. 3908. “‘In all cases where notification is made to 
the accused of an attackable décision, the registrar will mention 
in the said notification the faculty and delay of the said appeal ; 
failing which the accused will reserve his appeal until such 
time as the omission has been made good. 
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One of our colleagues, whose works had been 
distinguished and crowned in the competitive 
examinations of the Institute, who occupied a 
chair of political economy at the Facultéde droit, 
whose teaching was much relished by his 
pupils, who was’ esteemed by all for his cha- 
racter, and who had a fine future before him, 
consented to respond to the appeal of a foreign 
Government, to expatriate himself in the ex- 
treme East, to quit friends and family, not 
as a deserter of the soil and interests of France, 
but, on the contrary, to propagate and scatter 
among a new or re-born people the principles of 
our legislation. We speak of Mr. Boissonade 
who, in Japan, collaborates in the preparaticn of 
codes imitated from ours. Many tried to 
dissuade him, at the commencement, from 
undertaking the task. He only took counsel 
from the generosity of his nature. Uniting 
to a sincere patriotism a still more extensive 
love of humanity, he has been induced by honour 
to be the guide of a people which is regenerating 
itself and whose spirit opens to the ideas 
of our civilisation. Animated by the faith of 
an apostle and by a communicative sympathy, he 
had what was necessary of the various quali- 
fications for success in this work of initiation, 
and he has succeeded. Furnished with an in- 
struction based upon extensive historical studies, 
and having also a taste for erudition, he 
has no mere routine attachment to tradi- 
tion, to the past, or to the customs, of a 
single race. Endowed with intelligence, open 
to progress, he is preserved, by practical sense, 
from utopias and chimeras. Without any appear- 
ance of bodily strength, he i§ sustained, in his 
incessant application to work, by an inner zeal 
and ardour and by the perspective of a lofty 

He has now been living for six years 
at a distance from his co , almost alone, 
only receiving tardy news from his family, having 


had to acclimatize himself to a different sky 
from ours, to change his habits of life, to 
create means of communication with a people 
of whose language he is ignorant, to make 
himself appreciated and known, to conquer 
confidence. He hasbecome not only the beloved 
professor, listened to by young men favorable to 
new things, but, yet more, he has become the 
valued and authorised counsellor of officials and 
of the Government. His advice has been asked 
even outside of the circle of legislative reforms for 
which he was engaged. The ascendancy which 
he has deservedly gained is exerted to the credit 
of France, whose civilizing ideas and generous 
tendencies he represents. The less Frenchmen 
are inclined to follow such an example, to leave 
their lovely country and the advantages of a 
polite society, adorned and embellished by arts 
and letters, the more must we applaud the cc urage 
of those who submit to absence and separation 
from the national hearth, in order to carry afar 
its beneficent heat. Together with our principles 
is communicated the taste for the productions of 
our literature and industry; and our commerce 
will reap the harvest of the seed cast, by hardy 
pioneers and valiant apostles of justice, upon a 
young and vigorous soil. 

The time which has elapsed since Mr. Bois- 
sonade’s arrival in Japan has not been lost. The 
newspapers have already informed us that, at his 
reiterated instance, interrogatory torture has been 
suppressed. We remember having read in the 
Fournal des Débats some lines emanating from 
a publicist who, without personal acquaintance 
with our colleague, prided himself that a 
French name should be connected, in the 
gratitude of the Japanese people, with such 
immense progress toward a more humane justice. 

We have since received the text of a proposed 
Penal Code, presented to the Senate in 1877, 


and the text of a proposed Code of Criminal 


Instruction, presented two years later. These 
drafts are, not the personal and isolated work of 
Mr. Boissonade, but the result of the delibera- 
tions of a Commission composed of high Japa- 
nese functionaries, with which our countryman 
was connected. Our colleague has done better 
than to edit a code imitated from ours: he has 
inspired, developed, and confirmed in the minds 
of the most notable men of the Japanese 
Government, the conviction of the superiority of 
our laws, and the desire to make changes in con- 
formity with theirteaching. Only on this condi- 
tion can a durable success be hoped for. What 
roves that the discussions of the Commission 
ave been serious and profound is, that upon 
many points the draft expresses the opinion of the 
minority ; and according to an excellent arrange- 
ment the opinion of the minority was expressed 
in a special note, and the Senate was enabled to 
choose between two slowly worked out schemes. 


We will only deal here with the Penal Code. 
We desire, above all, to signalize its existence, 
to point out its general characteristics, and to 
excite among Criminalists a curiosity to become 
acquainted with it, and a desire to subject it to a 
detailed study. 


This Code may be considered under several 
aspects. It may be compared with the previous 
law which it is destined to replace ; or it may be 
compared with the most perfected laws which, 
on the same subjects, rule the West. About 
the time when this reform was being worked out, 


a newspaper appearing in Yokohama published: 


an exposition of the penal legislation which it 


erroneously supposed to be still in operation in . 


Japan. The picture was sombre, and showed 
the picture of a barbarity which formed a 
striking contrast to the equity and mildness of 
the new system. According to the assertions 
of that journal, the editors of which are chiefly 
versed in financial questions and have. been led 
into error on judicial matters, the punishments still 
inflicted are atrocious; the death penalty is mul- 
tiplied and inflicted with refinements of cruelty ; 
for decapitation is sometimes substituted burning, 
crucifixion, or sawing asunder. In this last case 
witnesses or passers-by would be associated 
with the execution; each one compelled to 
co-Operate in a lingering death, preceded by 
horrible sufferings :—a hideous exhibition pro- 
longed after life is extinct. Accusations are nar- 
row and special. Punishment varies according 
to the social rank of the accused. A material 
analogy is established between crime and sen- 
tence, reminding one of the Jex {falionis. 
The incendiary is doomed to be burned to death. 
One feature characterizes the amount of liberty 
guaranteed: only two religious creeds are 
allowed; change of creed is subordinated to 
Government authorisation; even: the secret 
practice of any other religion is a crime. 


If from this spectacle of barbarity the thought 
returns to the proposed Code, the difference is 


& & 


sO great that one is terrified at the depth of the 
abyss which separates them. 
Henceforth no torture will be added to 


privation of life. The execution of the death 
penalty will take place in the interior of the 
prison without that publicity which with us gives 
rise to so many scandals, and depraves the 
spectators. The provisions made are general: 
they take no account of the previous condition, 
of the hereditary nobility, of the culprit, unless 
so fur as the position which he occupies may 
be held to be an aggravation of his offence. 
Repression will be in proportion only to the 
culpability of the actions committed. Liberty 
of faith will exist; missionary efforts will be 
allowed. Desertion of the belief handed down by 
one’s ancestors will no longer be held criminal. 
The only deed punishable in th‘s connection is 
disturbance offered to the exercise of a recog- 
nized religion. 

The opposition between the system which, 
according to the Echo du Fapon, is to be 
abrogated and the law which will succeed it, is 
so marked, that one asks if ever an example has 
been given of such an abrupt passage from bar- 
barism to civilization. 

Any uneasiness to which this state of things 
may give rise as regards the success of the reform 
may be calmed. The Zcho du Feapon is in 
error: it has awakened the recollection of old 
customs, and has not been informed of the 
notable changes already accomplished. We 
have received, from a Japanese—as enlightened 
as he is judicious—A//aché to the Legation 
of his country in France, some information 
on this subject which inspires us with full 
confidence, and which we deem it useful to 
summarize." 


The Penal Code, from which the Z£cho du 
Fapon has published some extracts, goes back 
to the eighteenth century. It dates from the 
epoch when a powerful feudalism had suc- 
ceeded in reducing almost to naught the 
authority of the Emperor; when the actual 
Government was exercised by a military chief, 
Shogun, whose office was hereditary in a house 
invested with a preponderating influence among 
the noble families of the Empire. 

This political system ceased in 1868; feu- 
dality has been overthrown ; the Shogunate has 
been suppressed ; the Emperor has recovered a 
real power, and governs with Ministers for agents 
and a Senate for a council. This political 
transformation of power has réacted almost 


_ immediately se penal legislation. From the 
mperor aboli 


year 1868 the shed the most cruel 
penalties, such as sawing asunder, burning, 
public exposure,. branding. He retained, pro- 
visionally, crucifixion, but only in the case of a 


(1) We thank Mr. Hirayama for the kindness with which he 
placed himself at 


our and we must that, if his 

ee ree soy hag Brown toe Goes 

ee ne ee of his character and of his 
clear intelligence a favorable 

of the | Cae abesed, 


_ Sservant murdering his master. He ordered the 


compilation of a New Code, which was pro-. 
mulgated on the gth of February, 1871. This 


Code, inspired principally by very ancient 
Japanese and Chinese Codes, realised already 
a notable alleviation. The penalties used to be ? 
five in number :—Death (by decapitation or 
strangulation), deportation, penal servitude, the 
bamboo, and the whip. 

In the case of shizoku, or members of the 
lower nobility, these punishments were replaced 
as follows :—Death, by voluntary disembowel- 
ment ; penal servitude, the bamboo, and the 
whip were replaced by detention, the more or 
less prolonged loss of liberty. 

But if the infractions committed by shizoku 
were of such a kind as to compromise their 
honor, the culprits were degraded and subjected 
to the penalties of common law. 

Prosecution and condemnation of high func- 
tionaries and of kwasoku, or members of the 
higher nobility, were subordinate to the preli- 
minary decision of the Emperor. 

This Code, remaining faithful to the tradi- 
tional customs of Japan, punished more severely 
offences committed by descendants upon their 
ancestors and by servants upon their masters. 

Greater frequency of relation with Europe 
brought fresh ameliorations. A _ revision of the 
Penal Code was undertaken, and was achieved 
in 1873. 

The number of crimes involving the pain of 
death was considerably diminished. The pen- 
alties of deportation, penal servitude, bamboo 
and whip were replaced by one penaltv—correc- 
tional labor on a graduated scale from ten days 
to life. Disembowelment, which had not been 
once ordered since 1868, has disappeared from 
the text of the penal laws. Since 1873 capital 
punishment has been inflicted within the prisons 
and not in public. 

In 1876 a law prescribed that convictions 
should be based on proofs other than the con- 
fession of the accused, and abolished the em- 
sg ip of interrogatory torture. 

t us conclude with a word on the religious 
question, the solution of which reveals with 
sufficient exactness the extent of liberty pos- 
sessed by a people. 

Two recognized creeds—Shintoism and Budd- 
hism—existin Japan. All the middle and upper 
classes belong to the one, as the common sorts 
do tothe other. But they are very tolerant, often 
indifferent; they are specially amenable to the 
influence of the moral philosophy of Confucius. 

Under the feudal system, when power was in 
the hands of the Shogunate, Christianity, par- 
ticularly Catholicism, was proscribed. The pro- 
hibition to teach it survived the political re- 
forms of 1868. The new Government at first 
attempted to make some thousands of native 
Christians, settled in the neighborhood of Naga- 
Saki, objure their faith. It dispersed them in in 


(2) Anterior to the Shogunate and the feudal régime. 


groups throughout various provinces. But re- 
cognizing the futility of efforts to that end, 
the Emperor, by decree of the 14th of March, 
1873, restored them to liberty, and permitted 
them to return to their homes. Since then 
complete tolerance exists. Christian churches 
are set up in the middle of the capital of the 
Empire. Natives, converted by foreign mission- 
aries, travel through the provinces to propagate 
their new belief. 

Such is the social and religious situation where- 
from a reform, prepared and rendered easy by 
former progress, is being produced and worked 
out. The mind is reassured: confidence is re- 
stored. Changes and improvements are noticed ; 
one is no longer frightened by the ong of an 
insurmountable interval. 


The points on which the new Code appears to 
wander from still prevailing manners are the — 
following :—Differences of rank continue to 
exist in society, there are a low and a high 
nobility. Side by side with this social inequality, 
equality will reign in the penal law. Crime will 
imply to some extent, as a consequence, destitu- 
tion of any privilege belonging to nobility. 
Nobles and high functionaries can no longer be 
protected from criminal prosecution by decision 
of the Emperor. The relations of descendant 
and ancestor, of servant and master, between 
the culprit and the victim of the crime, will no 
longer be so generally a cause of aggravation of 
penalty. They will only preserve that character 
in those restricted cases in which the peoples 
of the West have admitted that that circum- 
stance really increases the culpability. Further, 
the sentiments of respect and fidelity which the 
present legislation supposes and wishes to main- 
tain in this matter, are so pure and so natural 
that they could not in any case hinder civilization 
in its flight. 

We are not in a position to appreciate exactly 
whether all the proposed changes respond to a 
transformation already effected in the ideas and 
manners of the nation. We must not forget, 
however, that the social reform which is being 
accomplished in Japan has been desired, if not 
by the whole mass, at least by a considerable 
portion, of the population, and not by a sole 
chief in advance of his contemporaries, nor that 
the draft of the Penal Code has been prepared, 
not by foreign commissioners, but by Japanese 
converted to new principles of Government. In 
fine, the scholars who have come from that coun- 
try to our schools in France have shown, at the 
same time, so sagacious an intelligence and so 
energetic a will, that the race appears to us to 


' contain in itself precious resources of progress 


and of development. Let us hope that the 
future will justify these favorable auguries. 
It is in other respects evident, that the numerous 
— which our own legislation has traversed 
ave been imposed upon us more by distrust of 
the unknown, and the fear of compromising at- 
tempts, than by the necessity of advancing step 


by step. A people, having before its eyes the 
results of past experience, can advance with 
greater rapidity and resolution towards a correct 
solution. 

We express these ideas without wishing to 
pronounce upon a problem for the solution of 
which we do not possess all the elements. But 
we can draw with more certainty a parallel, that 
will be, we believe, of some interest, between 
this draft and European law. 


One feature appears to us to prevail in the 
establishment of penalties : a greater number of 
degrees in the scale of punishment than in our 
Code. 


This is a consequence of the fact that the 
modern legislator, guided by science, measures 
with greater exactitude the different degrees of 
abstract criminality. 

Our Code, which has often been criticized on 
this point, assimilates, for example, under certain 
conditions, the crime attempted with the crime 
consummated; enacts the same penalty for 
authors and accomplices. This simple and some- 
what Draconian proceeding omits all shades 
that are not shades of kind, which can be deter- 
mined beforehand. 


To succeed in multiplying the degrees of 
penality, the draft makes a noteworthy distinction 
between major and minor imprisonment. The 
duration of a punishment is accepted as the 
supreme criterion of its severity. Other re- 
pressive provisions contribute to it, but a penalty 
involving loss of liberty is never considered 
heavier than another when it is shorter. ‘Thus, 
minor imprisonment lasts from six to ten years, 


major imprisonment from eleven to fifteen years, | 


penal servitude from sixteen to twenty years. 
This graduated scale permits the legislator the 
more easily to proportion repression to criminality, 
and to decide beforehand that, in such or such 
aggravating or extenuating circumstances, the 
legal penalty may be increased or lowered by 
one or several degrees. This graduation of 
penalties is imitated from the Italian Code, but 
with greater simplicity, and a nearer approach 
to our own system.‘ 


From another point of view we find an im- 
provement, consisting also in a better observed 
apportionment. According to our law, a 
correctional penalty is limited to five years, a 
criminal penalty to twenty years. The leap is 
abrupt; and, if one reckons years of flight and 
anxiety as chastisement, the contumacious per- 
son condemned to six years of seclusion, is 
too harshly treated, comparatively with him who 
has incurred five years’ imprisonment by default. 
The draft fixes the term of prescription at thirty 
years for the death penalty: twenty-five years 
for penal servitude for life, and descends thus 


(3) See an excellent contribution made to the Society of Com- 

rative slation by Mr. Desjardins, Professor Criminal 

w to the Faculty of Paris. Bulletin, No. 4, April, 1880. 

2. Italian Code ot 1859, Art. s2 ef seg., edited and translated 
by Nypels,.p..de¢- 


gradually oe to the gravity of the penalties. 


The innovation is felicitous and logical. 

Our law does not set up, a priort, as extenuat- 
ing circumstance the fact that the culprit has 
denounced himself, or the fact that the culprit has 
made total or partial reparation for damage done 
byhim. Yet society has great interest in inciting 
to such acts by a promise of mitigation of sen- 
tence. Such acts are, moreover, indicative, if not 
of repentance, at least of a less obstinate per- 
versity. The draft which we are studying 
makes good this omission, and reduces the 
penalty by one or two degrees according to the 
case.§ 

The important distinction between co-authors 
and simple accomplices, attempted with difficulty 
by jurisprudence, has been forgotten by our own 
legislators. It will pass very clearly and pre- 
cisely into Japanese law, as it figures already in 
the Italian and Russian Codes.® 

Our principle of non-accumulation of penal- 
ties in case of repetition of crimes or delicts is 
simple in practice ; but it does not answer to 
perfect justice ; for it cannot be denied that 
criminality increases with the number of offences. 
The majority of official legal compilers have 
accepted our rule, which is of convenient applica- 
tion. The minority have elaborated a somewhat 
complicated system, accepting cumulation for 
temporary penalties, but avoiding any transition 
of life penalties, which cannot accumulate. 

Below sixteen years, in our law, no limit of 
age is set for the commencement of penalrespon- 
sibility. ‘The Japanese draft fixes twelve years, 
but it inflicts, even below that age, ofdinary or 
corrective imprisonment, dealing in the same 
way with those below sixteen who have acted 
without discernment. The word imprisonment, 
and the idea of -privation of liberty with a view 
to repression which is attached to it, appear 
to us to be in discord with the end in view. It 
is a question of substituting education by So- 
ciety for education by the Family. Could one 
say of a child whose father places and 
keeps it in a house of instruction, that it is 
undergoing imprisonment? We regret also 
that, respecting the minor of sixteen who is 
held to have acted with discernment, the Court 
has not been invested with the power of following 
up the penal imprisonment, which may be of short 
duration, by measures of guardianship and edu- 
cation which, in the case of one who has acted 
without discernment, may be prolonged until heis 


(s) A like provision already exists; and even in the synopsis 
of the old Japanese laws prepared by the Echo du Japon we read — 
* The penalty is reduced by one degree when the offender gives 
himself up to Justice.” 


. The instigator shall be hung. He who starts a fire 
at the in of another is decapitated. The instigator is 
punished by burning to death.” 
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_»® twenty years old. It is strange that deprivation of 


libetty, inflicted for any reason on a minor who 
has acted without discernment, should be longer 
than that imposed upon one in whom acknow- 
ledged discernment implies a more accentuated 
‘culpability. The latter ought not to inspire 
society with less distrust than the former on the 
ground of a bad education. The reform that 
we indicate has not yet been accomplished in 
French law ; but it has already impressed itself 
on the minds of men, and is impatiently 
scope Let Japan precede us in this salutary 
path ! 

We have not exhausted the subjects of in- 
‘teresting comparison. The period of preventive 
detention counts, in a measure, in the sentence 
passed. Provisional liberation of the convict 
who has undergone the greater part of his 
penalty prepares his return to complete freedom, 
etc., etc. 

Some provisions prove that the compilers were 
as fully concerned as they ought to have been 
with the special conditions of Japanese society, 
with the manners to which the new-Code had to 
be adapted. . 

The severe prohibition of the introduction, 
manufacture, and sale of opium ; the importance 
attached to the prevention of piracy; criminal 
participation in suicide; incendiarism through 


(9) of the Commission of Inquiry appointed by the 
Nat Assembly, the asth of March, 1872, to study the system 
of penitentiary establishments. The reports were furnished on 
the 18th of March, 1873. 


carelessness magnified to a delict; offer pecu- 
liarities which transform an abstract conception 
into a living work, seriously applicable to a deter- 
mined people. 


In sum, and with rare exceptions, when one 
considers the provisions of this scheme ela- 
borated by a Commission of Japanese, presented 
with great chance of success before the Senate 
of their country, one fancies he is reading the 
textof a European legislation: one has, in a mea- 
sure, before one’seyesone of those schemes which 
the most advanced science presents to the legis- 
lators of the West. One is pleased with the 
diffusion of light over the whole surface of the 
globe, and feels almost ashamed to speak of 
ameliorations which our own jurists have coun- 
selled, but our legislators have not yet taken the 
time to effect. 


At least we may claim for our glory the influ- 
ence exercised by one of our colleagues. His 
devotion, his indefatigable zeal, the confidence 
that he has inspired, are merits belonging to 
himself alone. But Mr. Boissonade recognizes 
that he is the representative and propagator of the 
ideas.of his nation; and when he returns among 
us, our duty will be to recompense him for efforts 
courageously and nobly accomplished in order to 
introduce and to found, among a people which 
for its legislative reforms has directed towards 
us its sympathetic regards, juridical institutions 
that are a faithful reflex of our civilization and 
social conditions. 
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It is ever interesting to study the legislative 
work of a great people which is realizing vast 


reforms in the domain of law and judiciary 


institutions. ‘The interest augments, when the 
case is that of a people which, so far, has lived 
in a certain isolation, has had its own separate 
history, has not grown with the nations of Eu- 
rope, and has not participated in those vicissi- 
tudes through which European civilization has 
passed between the decay of the Roman Empire 
and our own days. 

_ In effect, in this lapse of fourteen centuries 
there have occurred great movements, great 
crises, which the tribes that peopled, and the sta- 
tes that have formed and at present form Europe, 
have felt, without exception, more or less. This 


is specially true in regard to the development of 


Penal Law and Criminal Procedure. 
vengeance, Compositions, the influence of Roman 
Law, Canonical Law, Philosophy; the Land 
System, the Prison System ; Accusatory Proce- 
dure, Inquisitorial Procedure ; Torture, Secret 
Procedure, Publicity of Pleading :—so m 

phases in the history of Criminal Law, pbs | 
which almost all European peoples have passed 


ther. : 

yy corre their Criminal Codes and (systems 
of) Criminal Instruction present, in the Very 
nature of things, a great diversity, not merely in 
their details. But, if we abide by the general 
features that I have just signalized, it is impos- 
sible to contest their close resemblance, due to 
history and sanctioned by it. ) 

Let us compare with this European society 


Private 


(and I include here America, the child of Eu- 
rope) an Asiatic people which has known 
nothing either of our traditions or our crises, 
whose civilization is anterior to ours, which has 
developed itself far from us and without us, and 
which, in entering only a few years since into 
regular intercourse with the States of Europe, 
found the latter nearly the same as it still sees 
them. If we compare these States with mem- 
bers of a large family, who for the most part 
have grown up together, we shall see in Japan a 
child which has been educated away from home, 
and has only rejoined the family at a more ad- 
vanced age. 

_ This people, in the first instance timid and 
suspicious, is more and more desirous to enter 
into relations with us. It is making itself ac- 
quainted with our laws and institutions. It 
desires to adapt them, without, however, sacri- 
ficing its originality, without losing sight of its 
past history, its peculiar needs, its character, and 
its proper tendencies. It ought, therefore, to be 
interesting to watch this people at work. It is 
about to choose from among ‘the various legis- 
lations as much material as it needs to borrow 
from them ; and, for as much as it needs not, it 
will mix its own riches with those that Europe 
furnishes. 

To the theoretical scientific interest that the 
study of Japanese Codes of recent date affords 
us, is added a considerable practical interest. 

Japan, when concluding international treaties 
of commerce and friendship, was both obliged 
and willing (a dd ef voulu) to resign herself to 


¢te., mention that in their periodical has already appeared a 
"They add that the more profound study of hr, Van Hamel, ‘* though conceived 


Reform of Penal Law in Japan.” 


short notice by Mr. 


spirit that may perhaps be found more or less optimist’’ appears to them to merit publicity. 


recognize, in its fullest extent,* the privilege of 
exterritoriality as regards jurisdiction over aliens 
residing on her territory. The Consuls or Con- 
sular Courts of the different foreign States take 
upon themselves a portion of that task which, 
according to the ordinary rules of International 
Law, should not be confided to any other person 
than a Japanese Judge himself. 

The law administered by the Foreign Judges 
is that of their own nations. The consequences 
of the principle of exterritoriality are well known. 
In civil causes the plaintiff, whatever be his nation- 
ality, follows the yadge and the law of the 
defendant's nationality, be he foreign or indi- 
gen. In penal cases, the nationality of the 
author of the offence, be he native or alien, de- 
termines the tribunal which shall take cognizance 
of it, the procedure to be followed, and the penal 
law to be applied. It would be superfluous to 
revise here all the difficulties that the admini- 
stration of Justice must necessarily encounter 
under such a system. The learned English 
jurisconsult, Sir Travers Twiss, in the remark- 
able memoir which he read last year at the ninth 
Conference of the Association for the Reform 
and Codification of the Law of Nations, gave 
some eloquent details on this subject.s I need 
only add, concerning Criminal Law, a remark- 
able trait, communicated in the Berne Conference 
by Mr. M. N. Iriye, of Tokio, proving, as might 
have been presumed, that sometimes, almost 
necessarily, crimes remain unpunished, specially 
if they be directed against the institutions of the 
land. An English subject had once fabricated 
false paper money so closely resembling the 
national currency, thatto be deceived by it was 
very easy. The English Authorities exhorted 
their countryman to renounce his experiments ; 
but no interpretation of the English Penal Code 
can punish such a crime committed in Japan ; 
and a criminal suit was impossible.* 

It is in penal cases that the diversity of the 
laws governing Procedure and Judgment causes 
the most harmful effects. ‘hereas in mat- 
ters of Common Law the agreements and 
stipulations of the parties may remedy to a great 
extent the defects of jurisdiction, the public 
character of Penal Law excludes from its domain 
all transactions, all means of redress, which 
depend only upon the will of an individual. 

‘urther, Criminal Law is pre-eminently terri- 
torial. It is there that the principle of territori- 


(2) As regards the Netherlands, see the Treaty of N of 
- jeth of January, uese, with the additional clauses of the 16th 


8. 
The system ot exterritoriality was only formally auekened tos 


the 
same period. They were arranged 
sanctioned by the Mikado in ies. America revised several 
stipulations of her on the asth of July, 1878; but the scheme 
of exterritorial jurisd remained intact. 

(3) Report of the Ninth Annual Conference, p. 129. 


(4) Report of the Eighth Annual Conference, p. 53. 


ality triumphed first and st over the principle 
of the personality of laws. The administration 
of Penal Justice is the mainstay of public order, 
the protection of right against the most dan- 
gerous attacks and such as threaten general 
security. A State, proud of its rights because it 
appreciates the full scope of its duties, should 
be jealous of this portion of its functions. All 
those who reside upon the territory of a State 
are irrevocably subject to the Penal Laws of the 
country, are treated according to its procedure, 
judged by its Judges. This is a principle gene- 
rally recognized ; and the exception of exterri- 
toriality can nowhere weigh more heavily than in 
this respect. 

It is natural, indeed—it is praiseworthy—that 
pees should seek to free herself from this 

urden. At the epoch of the treaties she would 

have repulsed foreigners if-she could. Com- 
pelled to admit them, she willingly left to 
them the care of adjudicating on their compat- 
riots. But under the new régime, established 
since 1867, an exceptional situation of such 
momentous bearing is not to be endured for 
ever. 

Although the sovereignty of the Empire may 
not be personally infringed, its dignity suffers. 
It has demanded the revision of the treaties, 
and submitted to the Powers formal propo- 
sitions to that end. 

Negotiations have been opened, and at the 
moment of writing this, the representatives of 
the Occidental Powers are deliberating, in Japan, 
to arrange a common base whereon each one of 
them may found stipulations for a new treaty. 
Japanese diplomacy will neglect nothing that 
may contribute to the final end which it desires 
—the absolute emancipation of the Empire, the 
achievement of the right to march on an equality 
with other civilized States. 

The Envoy of the Mikado now at the Court 
of St. James demanded personally, in 1876, at the 
Frankfort Conference, that the Association for 
the Reform and Codification of the Law of 
Nations should take up this subject. The 
Association made it the theme of its discus- 
sions, as well during the Conference in question 
as at those held in London in 1879, in Berne, 
1880, and, as I remarked above, Cologne, 1881. 
The diplomacy of Japan has continued to 
follow these discussions with a lively interest ; 
and the honorable English Secretary of the 
Japanese Legation in London, Mr. Stuart Lane, 
took personally a large share in them. 

On the other hand, it is part of the duty of 
the Occidental States to renounce only with 
extreme caution rights once acquired. That 
which induced Europe and America to stipulate 
for exterritoriality was the distrust excited in 
them by the administration of justice, accordi 
to the laws and by the judges of as Will 
it be easy to inspire confidence? is is a dif- 
ficult question to solve, specially as regards 
Penal Jurisdiction. 


I observed, just now, that the public cha- 
racter of Penal Law renders exterritoriality less 
supportable in criminal than in civil matters. 
This same character, on the other hand, con- 
tributes to render the abolition of exterritoriality 
the more dangerous. The application of Penal 
Law should rest entirely and exclusively with the 
authorities and the laws of the country. It 
would be impossible to neutralize its defects by 
a stipulation whatever. 
ut Japan desires to merit the equal treatment 
that she demands. The Administration of 
Justice commences by the promulgation of laws, 
and Japan has undertaken to revise her legisla- 
tion. She has chosen to begin with criminal 
legislation, for what reason I know not. It is 
true, perhaps, ‘‘ that, in theory at least, the as- 
similation of the Japanese Penal Code to Euro- 
pean Codes appears to present more difficulties 
than the assimilation of a Civil and Commercial 
Code, because the East and the West differ 
more in their estimate of crime than of civil 
wrong.’s On the other hand, Civil Law is much 
more complicated, insomuch that it concerns 
itself with great civil institutions, such as 
marriage, succession, landed property, on which 
national ideas are more deeply rooted than 
in other respects. May be, also, as I said 
above, the need to be delivered from the 
exterritorial system is felt the more when 
the maintenance of public order is in question. 
As I write, the Japanese authorities are prepar- 
ing the project of a Civil Code; and the 
reform of Criminal Law is already an accom- 
plished fact.® 
The new Penal Code and the new Code of 
Criminal Procedure were determined and pro- 
mulgated, according to their titles, by decrees of 
the Sovereign, Nos. 36 and 37 in the seventh 
month of the eleventh year of Meiji—that is to 
say in the month of July, 1880.7 An official 
French translation was publisheu by the Imperial 
Printing Office in Tokio, in the third month of 
the 14th year of Meiji, that is to say in the 
month of March, 1881. Next, conformably to 
a decree issued in the course of last year, the 
two codes were introduced and came into legal 
operation on the 1st of January, 1882.8 


(s) Sir Travers Twiss. Op. cit. p. 137. 


(6) A Penal Code of 1871, amended in 1873, had already ame- 
liorated in many arene the rigour and cruelty of the former 
Penal System ; but this was only a first step. 

(7) The Nenge Meiji (era of the publication) is reckoned trom 

, 1868. The Calendar of Japan does not differ from ours. 
is the first month: December the last. But the first year 
of the Meiji h did not contain twelve months. 

(8) Lam for this last positive information, as well as 
for other that I have given on the subject of dates, to the Legation 

London. I desire to name my authority because of 

t which otherwise might throw a doubt on the accu 
of my intelli . Ina German juridical Review, der Gerichtssaal, 
fi. ’ ot et seg., a and eminent crimimal 
te), Professor A. Berner, of Berlin, writes that he 
been con ee 2 2 ee ee oe ee 
submitted to his-opinion on the 4th of January, 1881; and ina 
letter did me the to write to 


of the 


Although the Government of Japan, as it 
appears, has not circulated its codes (m'ait pas 
livré ses codes a la librarie) | know, neverthe- 
less, that it is very anxious that Europe should 
take notice of them. It is partly by means of 
these codes that it hopes to achieve territorial 
jurisdiction. Copies have been sent to all the 
legations of Japan and to foreign Govern- 
ments.9 


No statement of motives has been published. 
No preface indicates how the Codes have been 
composed, who drafted .them, and from what 
sources the compilers drew. The text must, 
then, suffice us for the investigation of some of 
their contents. 
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The Penal Code of 1880 does not mark the 
first step taken by Japan in the field of legislative 
reform since the opening of the era of Meiji. 
As early as 1871 a first Penal Code had 
regulated the complicated condition of the 
Penal Law previously obtaining, and had 
corrected its defects in many respects. Parti- 
cularly after the revision of this Code in 1873 
did the old pena! system lose much of its cruelty 
and barbarities. This work, however, could 
only be a work of transition. According to Mr. 
Reed’® the Code of 1871 remained founded 
upon the old Chinese Codes of Ming and T'sing ; 
and Sir Travers Twiss, who had occasion to 
take notice of a published summary," declared 
it insufficient from a European point of view.'? 


It may be said that the Code of 1880 is com- 
posed in the spirit common to the existing 
Legislations of Europe. As to the general 
system, the preponderating influence of the 
French Penal Code is incontestible. The tri- 
partite division into Crimes, Delicts, and Con- 
traventions (Crimes, délits, ef contraventions) has 
been borrowed therefrom by Japan as by so 
many other States. However, since Japan has 
not adopted trial by jury, she might have done 
as Holland has in her new Code, and abandoned 
the distinction between Crimes and Delicts, 
‘a distinction of convenience and not of obliga- 
tion,” as Mr. Ortolan remarks, and which has 
done more harm then good to healthy ideas of 


project for Crimimal Procedure. But, as I have just said, the 
Codes had been promulgated as established law many months 
before the 4th a january above mentioned; and the French 
translation appeared in Tokio in the month of March following. 
I can only reconcile this contradiction by assuming that the 
Government of Japan only awaited the opinion of Mr. Berner to 
decide if the codes should be introduced and at what date. 


(9) I take pleasure in mentioning here the kindness of His 
Excellency Nagaoka, or mer mgps Minister at the Hague, who lent 
me a copy of the Penal Code, and the goodness of His Excellency 
the Minister of Foreign Affairs in my own country, who placed at 
my disposal the copy of the Code of Criminal Precedure furnished 
to his or wate AB the expression of my gratitude toward 
these authorities I wish to peg my thanks to H.E. the Minister 
for Japan in London for his solicitude that | should be duly 
informed: to Mr. Stuart Lane, his Secretary ot Legation ; eat 
finally, to the Baron de Hogendorp, Chef de Bureau in our Ministry 
of Foreign Affairs, for the information with which they have 
been good enough to supply me. 

(10) Sir Edw. J]. Reed, Japan !., p. 323. 

(11) Publis by Mr. foseph H. Longford, of the British 

ion, and inserted in the Transactions of the Asiatic Society of 


Japan. 
. 12) In his paper read at the Congress of Cologne. 


Penal Law. Still the French Code has not 
been followed in its integrity: the German Code, 
Italian Drafts, English Law, seem to have left 
more than one trace, as we shall soon see. 

The Code contains 430 Articles, divided into 
four Books :—I. General Provisions; II. On 
Crimes and Delicts against the Common 
wealth ; III. On Crimes and Delicts against 
the persons and property of individuals; 
IV. On _ Contraventions. This division is 
not irreproachable, inasmuch as the title- of 
Books Il. and III. at bottom corresponds with a 
subdivision of the general division; but it is 
deserving of remark and praise that the first 
Book contains all the dogmas so called ‘‘General 
Dogmas,” in that, according to commonly 
received opinion, they belong to material law. 
From this point of view much more unity reigns 
in the Japanese Code than in the French or 
even the German. The Books are divided into 
Chapters—many Chapters are subdivided into 
Sections. 

To judge from the translation, the authors of 
the Japanese Code have conscientiously com- 
‘pleted the drafting. In the very first Article :— 
‘‘ Infractions punishable by virtue of the Law are 
of three degrees,” is more correct than the first 
Article of the French Code ; because in point of 
fact it is not laws which ‘punish. In the 
same way, after having laid down the principle 
that the Law has no retroactive effect in regard 
to infractions committed before its promulgation, 
the Code adds an exception which we look for 
in vain in the French Code :—‘ that the most 
lenient provisions of a new law are applicable 
to infractions committed before promulgation 
and not yét adjudicated.” And in this very 
phrase the terms ‘‘ the most lenient provisions of 
a new law” are more correct than those of the 
corresponding Article in the German Code 
which speaks of “the most lenient law ;” for it 
may well happen that the same law may contain 


provisions more lenient and more severe at the 


same time. In my quality of Dutchman, I 
should feel flattered if 1 had the right to presume 
that the almost identical wording of our new 
Code had served as a model here. 


But let us quit these details, which I quote 
simply as proofs of the care with which the work 
has been done. It is a question of the great 
principles. It is in the first place a question of 
the foundation of all Penal Jurisdiction, categori- 
cally expressed in Article 2:—‘‘ No action can 
be punished except in virtue of an express pro- 
vision of the Law,” that is to say, according to 
Article 3, of a law anterior to the infraction. No 
arbitrary jurisdiction: no creation of crimes 
afterwards: the Law alone can be the source of 
Penal Law. The Law, that is the fundamental 
law above all else in penal matters, except in the 
case of persons amenable to military and naval 
laws, is “she present Code.” Nevertheless, 
there may be, as in every other State, other laws 
and regulations beside the Code. “ Peculiar 


penalties provided by special laws and regulations 
shall always be applicable for all that is not 
otherwise provided for in the Code” (Art. 5). 
“Infractions of the regulations made by local 
administrative authority (in so far as they are not 
foreseen in the fourth Book of the Code) shall 
be punished in conformity with the said regula- 
tions” (Art. 430). ‘In all cases the General 
Provisions of the present Code shall apply to all 
special laws and regulations which do not con- 
tain provisions to the contrary” (Art. 5). Thus, 
in Japan as elsewhere, it is necessary to supply 
the inevitable defects of codification. Japan 
has, then, used the liberty that each State ought 
to reserve for itself. This liberty should be 
respected. If the Code, in its enumeration of 
Crimes, Delicts, and Contraventions, is as com- 
plete as ordinary Justice can require, the exceptions 
mentioned should not of themselves arouse any dis- 
trust. Ifthe special laws of Japan are to be feared 
because the legislative power is not organized 
according to a constitutional system, I have only 
to mention Russia to recall a European State 
which is treated as a peer, and which will per- 
haps wait even longer than Japan for the advent 
of a constitutional system.'3 


From the fundamental principle, there is, 
above all things, question in a Penal Code of 
three cardinal points :—the choice of penalties ; 
the scientific value of the Code as judged 
according to the manner in which it treats 
general dogmas; its legislative value as judged 
from the manner in which the various crimes 
and delicts have been enumerated and defined. 


1.—The enumeration of penalties, in Articles 
6 to 10, reminds one of the French system, but 
not without original modifications. 


The Pain of Death occupies the first place 
among the Principal Penalties of Crimes. It 
is executed in the English manner, by hanging ; 
and further, according to the English system, 
adopted at the present day in Germany, the exe- 
cution takes place in the interior of a prison in 
presence of persons designated. The number 
of crimes to which the pain of death is awarded 
is not excessive. It affects crimes of high trea- 
son only in cases of attacks achieved or attempted 
upon the person of the Emperor, Empress, 
Empress-dowager, or Prince Imperial, heir pre- 
sumptive to the throne: attacks consummated 
(not merely attempted) upon the person of a 
member of the Imperial pgp OF gg ran as 
instigator or commander-in-c in civil war or 
armed insurrection whose object is to overthrow 
the Government of the country; and—for 
Japanese subjects—bearing arms against the 
nation or its allies, and rendering direct assist- 


The power i is wielded by the Emperor 
thioagh his Grand Council of Ministers. (Delje-Keoan), and with 
certain restrictions by the Genro-in or Senate. It appears to be 


_* amce to an enemy. 


Next come, as in many 
other legislations, assassination; actual poison- 
ing, that is to say murder by means of poison: 
murder preceded or accompanied by acts of 
barbarity : murder having for its aim to prepare 
or facilitate another crime or misdeed contem- 
plated by its author or to aid in his impunity: 
parricide in the sense of the French Code—murder 
of any ancestor (ascendan?.): wilful incendiarism 
of inhabited edifices, or whichserve as habitation 
to another, ships, boats, or railway carriages 
containing travellers. There are other capital 
offences not perhaps generally considered as merit- 
ing the extreme penalty of the Code; but no one 
has the right to reproach the Japanese Code, 
because of these instances, with exceptional or 
unjust severity. They are murder, and burning 
of edifices, houses, shops, ships or vessels by 
persons assembled in seditious bands, the 
penalty attaching alike to the direct authors of 
the crimes and the chiefs and ring-leaders of 
the bands in question, if having had cogni- 
zance of these acts they have not prevented 
them: throwing a train off the rails, or ship- 
wreck caused wilfully and with culpable intent, 
if the death of a person ensues (often a deliberate 
case of assassination): false witness against an 
individual who has been condemned to death 
and executed, if the false witness is convicted of 
having had the intention of bringing about the 
capital condemnation (at bottom a case of 
assassination) : the act of him who has wilfully 
caused to sink or founder any ship or vessel 
cantaining people, if the death of a man ensues 
therefrom ; and even robbery with violence if 
homicide is a result. 


The infraction provided for by Articles 363 
and 364 deserves to be particularly signalized, 
because these Articles, like many others, bear 
witness to the great value that Japanese legisla- 
tion attaches to family ties, especially in the 
ancestral line. The pain of death is pronounced 
as the reward of every unjust and wilful act of a 
descendant, resulting in the death of an ancestor: 
blows and wounds, sequestration, threats, 
abandonment, privation of sufficient nourish- 
ment and other attentions necessary to health, 
calumny, or even defamation. But the Code 

s further, too far in my opinion. Not only 
is the principle enunciated in the French Penal 
Code, that “‘ parricide is never excusable,” re- 
cognized: it is enlarged by article 365 :—‘* No 
excuses or exemption from special penalties in 
cases of murder and blows and wounds can be 
admitted in favor of descendants guilty of these 
or other misdeeds towards their ancestors.” 
And as the justifying fact of legitimate self- 
defence, according to the example of the French 
Code, is classed among these special exemptions, 
one may ask if the rights of justice have not 
been here sacrificed to patriarchal traditions. 
The principle of fraud is safeguarded by the 
words, “‘ except in cases where the descendants 
may have ignored the quality of the victim at 
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the moment of the action ;” but the juridic fault 
does none the less exist. To be able to excuse 
that fault, we must believe that the fathers of 
families in Japan never forget themselves to- 


wards wives and children, and that the odious 


family scenes which criminal justice sometimes 
unveils in Europe, scenes wherein the fathers 
alone are culpable, are unknown there. 

I thought it best to give first of all the com- 
plete list of capital offences. Attempt is 
punished with a lighter penalty than crime 
achieved; and, although the Code recognizes 
causes in aggravation of punishment by the 
gradual augmentation of penalties, it contains 
the formal prescription that the pain of death 
must never be pronounced as an effect of such 
augmentation. 

Corporal punishments have not been pro- 
nounced against any breach of the law. Per- 
haps the right to apply them in preservation of 
discipline in the prisons has been reserved ; for 
‘*a General Regulation ” determines the method 
and details of the execution of each penalty, and 
the disciplinary system for convicts. 

If even such (corporal punishment) means of 
discipline may be necessary in Japan, as indeed 
they are employed in many German States, we 
have no reason to fear that abuses will be 
authorized by a Government which has con- 
ferred on its people a Code so exempt from all 
cruelty. It would, however, do well to publish 
its General Regulations on the execution of 
penalties, which, in reality, are a complement of 
its Code. . 


The principal penalties for crime are, next to 
the pain of death, for common crimes :—Penal 
Servitude, employment upon “ works determin- 
ed by the regulations,” for men in an island, for 
women and girls in a prison situated in the interior 
of the country, whether for /:fe or for a term— 
from twelve to fifteen years :—next, Confinement, 
in a prison situated in the interior of the country, 
where the convicts are subject to toil determined 
by the regulations, whether in major confine- 
ment, from nine to eleven years, or minor 
confinement, from six to eight years. Political 
criminal penalties are, below the death ferfeit :— 
Deportation, that is to say transportation to an 
island, where the convicts are kept in a special 
prison without being obliged to work, or after a 
certain time, on the decision of the Government, 
outside the prison in an allotted portion of the 
isle. This is for /:fe, or a ¢erm—sixteen to 
twenty years. Next, Detention in a_ special 
prison situated in the interior of the country, 
also without enforced labor, be it major detention 
from nine to eleven years, or minor detention 
from six to eight years. We have here, in sum, 
the penalties, and distinctions of penalties, that 
are found in many European legislations, and 
Japan has been able to choose more easily than 
Occidental States, in consequence of the quantity 
of islets which belong to her. Work for persons 


condemned to penal servitude or confinement 
ao) 


will be determined by the “ regulations;” and 
what I have said above upon the necessity of a 
erm og of the regulations is. also applicable 
ere. It seems curious that the Code, in Articles 
19 and 22, prescribes, solely for convicts who 
are more than sixty years old, that “they shall 
be subjected to such labor as is proportioned to 
their strength;” as if the work of the other 
prisoners might surpass /fhetr powers; but I 
choose to believe that, by these words, the 
authors of the Code have simply meant to give a 
formal and special direction to what should be 
contained in the regulations with regard to aged 
convicts—The principal penalties for mis- 
demeanor are :—Z/mprisonment in a House of 
Correction, whether with enforced labor, major 
imprisonment, or without work, minor imprison- 
ment, two penalties whose maximum and 
minimum are determined by law, for each breach, 
between eleven days and five years; and correc- 
tional Fine.—The penalties for Contraventions 
(contraventions) are Detention (Arréis) nm a 
House of Detention without enforced labor, and 
simple police Fine. The fines which are not 
paid within a certain delay may be converted 
into simple imprisonment or detention. Cel/ular 
detention (solitary confinement) is not prescribed 
in the Code: perhaps the General Regulations, 
mentioned above, contain prescriptions on this 
subject. All the more reason to desire to be 
acquainted with them. But as solitary confine- 
ment is not a special manner of inflicting the 
penalty of imprisonment, but quite a peculiar 
punishment, a penalty which has its own 
character and ought to exercise a prepon- 
derating influence upon the whole penal system 
wherever it is adopted, it is not in a simple set 
of regulations, but in the Code itself, that it 


ought to be promulgated. If itis to be introduced — 
into Japan, the Code should have contained at 


least some general indications, as to its duration, 
as is the case in the German Code. For, if in 
Japan only houses for confinement and ordinary 
imprisonment, where criminals of all kinds are 
shut up in bad company, are recognized, the 
Code, were it even a thousand times better than 
it is, would give nothing but bad results. 

Accessory penalties are, with trifling variations, 
what they are elsewhere. The system abounds 
in detail: privation of civic rights, interdiction 
of private rights, special surveillance by the 
police, fine, and special confiscation. 

Although in my own country, and there since 
1813, we have abolished the High Police 
surveillance of the French Code, 1 will not 
reproach Japan with having maintained that 
guarantee of public security which, if the condi- 
tion of the country, render it necessary, and if it be 
well administered—if it be directed against dan- 
gerous criminals and not political an i 
——may be of great utility. But the reproach 
that, as a Criminalist, 1 do make to the 
new code, is the maintenance of infamous 
penalties—as in Art. 32:—*‘ Every one con- 
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demned to a criminal penalty incurs, as of 
course, per pe/ual privation of a// Lis civic rights.” 
Such is the French system, I am aware,—a 
system with which even the German code has 
not entirely broken; but it is an indefensible 
system, and one which for many years past 
should no longer have been found in any Penal 
Code. In fact the new Dutch Codé has tnitirely 
abandoned it. On the other hand, I have 
wear oa in mentioning that the Japanese Code 

as borrowed from England and Germany the 
preparatory or conditional liberation of convicts, 
a scheme which is unknown in France; a pri- 
vilege which might even be extended to those 
condemned to penal servitude for life after they 
have served fifteen years of their term. But, 
in adjusting this new institution, the compilers of 
the Code have committed a grave fault. They 
have confined the revocation of conditional 
freedom to cases in which the person benefited 
has committed some new crime or misdemeanor. 
Bad conduct in general, transgression of the 
conditions under which the privilege has been 
accorded, should suffice for forfeiture : it is thus 
that the matter is managed elsewhere. 

I have, perhaps, dwelt too long upon this 
matter of the system of penalties. But although, 
from a scientific point of view, there are other 
chapters of Penal Law which are much more 
interesting, the system of penalties takes pre- 
cedence of all the rest from the moment that 


‘we are concerned with the question of enquiring 


if the penal legislation of such and such a people 
is on the level of the legislations of countries 
which are recognized as civilized. Regarded 
from this point of view, the system of penalties 
occupies the first rank. 

2.—The theory of General Dogmas takes the 
second place. The manner in which this por- 
tion of Penal Law is treated in a Code decides 
the scientific value of the latter; and, from this 
point of view, the judgment pronounced u 
the Japanese Code cannot be otherwise than 
very favorable. 1 will not say that all scientific 
questions of this nature are therein invariably 
decided in the sense which recommends itself 
by the best motives, but it is incontestible that, 
almost throughout, account is taken of their 
bearing and the difficulties which they present. 
It is specially in a scientific respect that 
the French Penal Code sins. The Japanese 
compilers appear to have, conscientiously, taken 


~ notice as well of the writings of the best Crimi- 


nalists as of the manner in which other Codes, 
for instance, the German, have treated their 
general portion."4 ° 
I have observed above that the principle of 
legitimate defence has not been put in its proper 
cet it is put, following the example of the 
rench Code, in Book III., Chap. I., Sec. IIL, 


> On legal excuses and penalties for murder and 


crimes of violence. In spite of that and other 
lapses, due no doubt to their French model, one 
must be struck by the accuracy of the terminology : 
in which impunity on account of legitimate self- 
defence is expressed. This right is recog- 
nized if the act has been committed “ in de- 
fence of: property against incendiarism, pillage, 
or devastation,” ‘to repel a robbery or to :m- 
mediately recover stolen objects.” It is ex- 
cluded in cases wherein the author of the 
murder or violence has by his own fault given 
occasion to the aggression of which he has been 
the object—The same eulogy may be applied 
to other matters. Inone of the Books, Book I., 
for example, the general causes of the exclusion 
and diminution of penalties are treated with 
equal care. Beside the constraint which the per- 
son inculpated was unable to resist (style of the 
French Code), Article 75 mentions expressly 
the case wherein, ‘‘in imminent peril arising 
from force majeure or fortuitous circum- 
stance, the accused has acted to save his per- 
son or that of a member of his family from 
_ danger.” This is the Noths/and of the German 
Code. We may observe that the question of 
acts committed while in a state of madness is 
too simply solved by the mere formula of ex- 
emption an punishment ‘“‘ when the accused 
was. deprived of reason at the moment of 
action ;” but it is very remarkable that they (the 
compilers) have not neglected to devote a special 
article to deaf-mutes, although one may find that 
the privilege of ae oye in their favor is carried 
to extreme, in the declaration that they are 
always exempt from penalty, and can only be 
subjected to protective imprisonment (empri- 
sonnement de garde). \ifancy I see here an 
exaggeration of the principle recognized but 
wisely limited in the German Code. Children 
below twelve years of age are exempt from 
penalty : between twelve and sixteen the question 
of their discernment must be put and cate- 
gorically solved in one sense or the other. 


The system that the Japanese Code has 
followed in case of a “‘ concurrence of many 
breaches committed by the same person,” might 

s have been better chosen: it is a pure 
_— simple system of absorption, the application 
rench system of the severest penalty, 
_ only in case of a concurrence of 
several contraventions, when all the penalties 
shall be cumulative. It appears also that the 
interesting subject of second offence has not been 
studied as it deserves, and that something better 
might have done than to follow a system so 
— disapproved as that of the French 
enal Code of 1810 in this article :—‘‘ When an 
individual, already condemned to a criminal 
penalty, commits a new crime, or one, already 
condemned to a criminal or correctional penalty, 
pay age a en ed the pee | —_ 
is augmen y one degree.” On theo 
hand, a o_o © care has been taken 


to arrange another matter which the French 
Code had too greatly neglected—the participa- 
tion of several persons in the same offence. 
The distinction between authors and accom- 
plices, the classification of instigators as in- 
tellectual co-authors, the special mention of 
cases in which the perpetrator has outgone the 
intentions of the instigator, the aggravations of 
penalty derived from the personal qualities of 
one of the perpetrators or accomplices :—all of 
these details are treated carefully and, mostly 
according to the principles generally recognized 
by science. “Receiving,” among other things, 
is dealt with as a distinct offence, and not, as in 
the French Code, asan act of complicity. Only, 
I cannot approve that all kinds of provocation, 
without any limitation, should be treated as 
punishable provocation.'s The definition of 
punishable attempt is borrowed from the French 
Code ; and the manner in which this subject is 
dealt with offers nothing remarkable, except, 

rhaps, the categorical description of Article 
III.:—‘* The resolve to commit a breach, and 
deeds simply preparatory thereto but not followed 
by execution, are only punished in the cases 
provided for by the law.” 

Two other matters merit special mention. 

First as concerns Deceit (dol),—the criminal 
intention in its different shades. In this matter, 
the Japanese Code has taken upon itself a 
fairly difficult task, the draft of a general 
formula. This task the (our) recent Codes have 
declined for good reasons, preferring to insert 
their prescriptions relating to the intentional 
element in the definitions of different crimes 
and special delicts. The Japanese Code, on 
the contrary, while not neglecting this element 
in its special particulars, has elected to lay down 
a general principle :—‘“‘ There is exemption from 
penalty when the accused has not. had any 
intention to commit a breach.” 

Thus, the element of Deceit (dol) is always re- 
quired (requis) “except in cases where the Law , 
punishes the simple neglect of its provisions or 
regulations "—except, then, delicta culposa. 
Nevertheless, it is impossible to deny that this 
definition of ‘‘ Fraud” lacks preciseness, that it 
runs the risk of augmenting confusion; and 
that at all events it leaves unsolved the three 
capital questions :—Is “the intention of com- 
mitting a breach” an intention to transgress the 
law ; or to perpetrate an immoral, wicked, harm- 
ful act; or simply one to commit the act, which, 
achieved, appears punishable by a law? Fortu- 
nately, an affirmative answer to the first of these 
questions is rendered impossible by the cate- 
gorical end of Art. 77 itself :——‘‘ Ignorance of the 
Law or Regulations cannot be invoked to esta- 
blish the lack of intention”; and, in so far as the 
other two questions are concerned, it appears to 
me that paragraphs 2 and ; of the same 


article :—‘‘ there is an exemption from penalty 
if the accused has been ignorant of the constitu- 
tive circumstances of the”breach,” and “If the 
accused has only been ignorant of the aggravat- 
ing circumstances of the breach, he is subject 
to the increased penalty attached to it ”:—(these 
paragraphs) may justify the conception of the 
general principle in the sense, to my view the 
only one admissible in theory, that I last 
enunciated. But whatever may be the accuracy 
of this interpretation, it is more than remarkable 
that so thorny a dogma should have been so 
fully detailed. The authors of the Code have 
proved by this fact that they have been pro- 
foundly convinced of its preponderant import- 
ance, and of the necessity to clear the scientific 
road for the Judges of the country. Their Law 
has even defined in express terms the case 
well known in the doctrine of Penal Law 
wherein the author of a homicide or corporal 
injury was deceived in the person of his victim. 

That which has secondly appeared worthy of 
particular attention, is the question of the more 
or less discretionary power vested in the Judges 
in the matter of penalties. I will deal with this 
at the end of this article, after Procedure. 


3.—The Special Portion of the Code is con- 
tained in Books II., III., and 1V. It is impos- 
sible to give a. satisfactory sketch of them. 
Useless also to mention the numerous crimes 
and offences against the Commonwealth and 
individuals, which are found in the Codes of all 
countries, and whereof the enumeration in the 
Japanese Code is truly very complete. For 
example we find—apart from the principal 
crimes and offences which I have yet to mention 
—the fraudulent. exercise of rights by persons 
who have forfeited them: destruction of or 
damage to thoroughfares: violation of a dwell- 
ing-house: employment of deceit or force to 
obstruct the sale of rice or other alimentary 
produce of general and indispensable use, 
whether at public auction or in industrial or 
agricultural works: employment of deceit or 
force against masters or workmen with the object 
of appreciating or depreciating. wages: partici- 
pation in suicide by instigation or assistance 
rendered : abandonment of children, the d, 
the sick or infirm: abuse of confidence in all its 
forms: embezzlement of goods belonging to the 
accused himself but seized by public authority : 
destruction of sluices or dykes, and so forth.— 
The definition of the various crimes and offences 
is generally correct, always carefully considered, 
and often even very well expressed. For in- 
stance, the distinction between murder, wilful 
homicide, and wilful blows and bruises which 
have occasioned a death not desired by the 
author, is maintained. The classification of 
robbery into “‘ clandestine robberies,” ‘‘ robberies 
with open force or committed with violence,” 
and ‘‘ embezzlement of articles found,” recom- 
mends itself by the accuracy of description. 
—The crime of forgery has been understood 


according to the German system: that is to say 
that counterfeiting or falsification is declared 
punishable only in so far as the forger may have 
made a fraudulent use of the forged or falsified 
instrument. (Forgery in Imperial documents is 
excepted). This system is exaggerated in that, 
contrary to the provisions of the German Code, 
the same combination of counterfeiting and 
fraudulent employment is made essential to con- 
viction for the crime of counterfeiting coin. 
One might also ask, 2 propos of other articles in 
the same chapter, if there has been no confusion 
in the two systems, and if, in consequence of 
this confusion, the legislator has not left a gap 
in his law, by omitting an express punishment 
for the fraudulent use of an instrument by 
another person than the forger. In any case it 
is evident that the authors of the Japanese Code 
have not been able to triumph entirely over the 
great difficulties that the crime of forgery has 
presented, and still presents, to writers and 
legislators. In articles 209 and 210, for example, 
the Japanese Code has very well distinguished 
and completely described forgery in bills 
of exchange, notes payable to order, or any 
other instrument negotiable by endorsement or 
payable to bearer, documents, whether private, 
commercial or civil, relating to sale, loan, 
gift, exchange and other obligations; but 
the good idea of thus limiting forgery as a 
special crime to such as has been committed 
in title-deeds and documents, the Urkunden- 
falschung of German Law, is lost again in the 
generalities of French Law, when the second part 
of Article 210 mentions ‘“ other forgeries and 
falsifications. of private writings not comprised 
in the preceding designations.” 

Public order and security are guaranteed by 
very wise penal provisions against seditious 
bands, rebellion, rescue of prisoners, and their es- 
cape and other delicts of this category. What, 
however, in regard to these provisions, should 
most specially attract attention, is the sufficiently 
severe penalties promulgated against “‘ the fabri- 
cation, introduction into the territory, offering 
for sale, the mere possession, unauthorized, of 
arms, munitions, gunpowder or explosive sub- 
stances whose use is destined for armies by land 
or sea,” without exception. Although mere 
possession is only punished with a fine, yet all 
these Articles show the firm desire to prevent 
civil-war on the part of a Government which has 
had enough of it, and knows how to estimate the 
miseries that such intestine wars have inflicted 
upon its people. 

This constant preoccupation for the well- 
being and pacific development of the nation is 
once more manifest in the first section of Crimes 
and Delicts against the people, entitled On the 
trade in and use of Opium. “ Whoever shall 
make, introduce, or offer for sale, in Japan, opium 
intended for smoking shall be condemned to 
hard labor for a term”: minor confinement 
awaits him ‘‘ who shall make, introduce or offer 


* for sale instruments or apparatus for smoking 


ium.” The same penalty is awarded to any 
one who shall provide a place for indulging in 
smoking and shall have derived personal 
rofit therefrom, or anyone who shall have 
incited another to make use of opium. Lastly, 
any individual who shall smoke it shall be 
age with imprisonment with hard labor 
or from two to three years, and anyone who 


shall be merely found to be the possessor or. 


depository of opium for smoking or implements 
for smoking it, incurs imprisonment for from one 
month tocne year. And, as the evil has to be 
combatted, before all, in its very source, the 
penalties against those who introduce opium 
will be augmented by one degree, that is to say 
increased to penal servitude for life and major 
confinement for ‘‘agents and Custom House 
officers who, in the exercise of their functions, 
shall favor the introduction” of prohibited 
articles. The abuse of spirituous liquors does 
not appear to have attained so deplorable an 
extension as that of opium. I find punished 
only for a slight offence—amenable to a small 
fine—those who are found in a state of drunken- 
ness in a public place, whether lying down or 
addicting themselves to noisy or indecent actions. 
The penalty is not limited, to those who offend in 


the street or highway, as is the case in the new 


Dutch Code. Among public places are rec- 
koned inns and bar-rooms. Even in these places 
the drunkards of Japan may be troubled in 
their sleep. I have just mentioned the Chapter 
“On Crimes and Delicts against the public 
health.” Few provisions interest the foreigner 


so much as these do. In addition to the first 


, Section described above, the Chapter contains 
five others :—Section II., ‘On the adulteration 
of public waters,” that is to say of potable 
waters, “‘so as to render their use impossible 
or hurtful to health,” punishes (this offence) with 
imprisonment and fine, and, in case of sickness 
or death resulting, with the penalties proclaimed 
for wilful blows and wounds followed by like 
results. Section IV., ‘‘ on breaches of the regu- 
lations for dangerous or unhealthy industries ;” 
the exploitation of these industries should con- 
form to the necessary authorization and pre- 
scribed rules, under pain of fines of some 

itude ; and if sickness, homicide, or per- 


sonal injury ensues from the breach, the penalties . 


applicable to homicide and corporal injury 
through imprudence” are enforced. The same 
m is followed in Section V. in the case of 
sale of drinks or food hurtful to health, and 
the sale of venomous or poisonous objects with- 
out re to the special regulations, and in 
Section VI. “ of illegal practice of medicine.” 
Other legislations regard breaches in the same 
sense as those which are provided for in the 
three last sections, as police offences to which 
by the fact itself the scientific principles relative 


: (16) The distinction between Deceit (dol) in Section II., and 
_ Fraud (/raude) in this one is very well preserved. 


to homicide, blows and wounds inflicted by 


imprudence, are legally applicable. But as 
there is always something arbitrary in the dis- 
tinction between Delicts (dé/i#s) and Contra- 
ventions (confraventions), we can unreservedly 
justify the method of the Japanese legislator 
who has boldly chosen to protect the interests of 
the public health, and who, for the theory of 
deceit and fraud, has thus given good directions 
to the Judges.—But still more interesting than 
the Sections referred to is, beyond doubt, the 
third, dealing with ‘‘ Infractions of sanitary re- 
gulations, ’ that is to say those regulations which, 
in times of epidemics or epizooties are adjusted . 
to prevent the development of the evil by com- 
munication, or forbid temporarily, the ingress of 
persons or merchandize from a district pre- 
sumably infected with an epidemic disease 
(quarantine). The latter infraction is punished 
with simple imprisonment from one month to 
one year, and a fine, with augmentation in one 
degree for the captain of the ship infringing the 
prohibition or allowing it to be infringed by 
other persons. But the value of the other 
articles of the Section can only be properly 
appreciated in the presence of the regulations 
themselves, the publication of which alone can 
furnish us with the light required. 

Beside the care of the health, I wish to 
mention the care of the morals, of the 

ople. This subject is treated in Chapter 
VI. of Book II., “* On Offences against Public 
Morals,” and in Section XI. of the chapter 
dealing with offences against the person, 
“On Crimes and Delicts. against good 
morals.” We may add, among the Contraventions 
(contraventions), the prohibition to pursue 
or protect clandestine prostitution.—Generally 
speaking, one is struck by the relative lightness 
of the penalties awarded to these diverse sins, 
whereof many constitute injuries to the most 
sacred rights, especially if we compare them 
with our European Codes. We can signalize, 
it is true, an exception to this rule—imprison- 
ment with hard labor for from one month to six 
months, with a fine of from five to fifty yen, 
pronounced “against all persons found in fla- 
grant delict playing games of chance :” against 
“those who may knowingly furnish a site for 
players ;” and against ‘‘ those who may organize 
a lottery to derive therefrom a personal profit.” 
The profession of play is thus well watched, and 
the houses where citizens may lose their money 
are well guarded. But this imprisonment re- 
mains the same both in rigour and duration when 
it is a question of punishing the go-betweens 
who instigate and protect debauch in, or the 
corruption of, persons below sixteen years of 
age. Fine even, which in the penalties of the 


peers Code plays a large réle, and -too 


requently accompanies other punishments, is 
lowered in the cases cited to a maximum of 
twenty yen. Indecent acts committed on a 
child less than twelve years of age are only 


punished with imprisonment with hard labor 
for from one month to one year, if without 
violence, and for from two months to two years, 
if by means of violence or threats.  Lllicit 
commerce without violence with a girl less than 
twelve years old is only punished with minor 
confinement, as also in the case of rape on a 
woman or a girl more than twelve years old. 
However, unpremeditated fatal consequences, 
wounds, imfirmities, etc., may augment the 
penalty. A public outrage of modesty is 
punished only with a small fine ; as is the case 
in the sale and public exposure of objects 
calculated to offend modesty. The definition of 
these various crimes and: offences is, in general, 
sufficient and for the most part conformable 
to French Law. The crimes against morality 
which the German Code has borrowed from 
the old Penal Law, such as incest, etc., are not 
dealt with. In the same way adultery is treated 
according to the system of the French Code: 
it is only punished when it is committed by the 
woman ; and this inequality is even augmented, 
for the provision of the French Code, feeble as 
it is, against the husband who has kept a con- 
cubine in the conjugal house, is wanting in the 
Code of Japan. 

The detailed enumeration of breaches by func- 


tionaries, committed against the commonwealth: 


and individuals, contains, among others, an 
enactment against “any Judge, any Officer of 
Public Ministry, or any Officer of Police, who 
may employ violence or ill treatment against 
an accused-person ” (threats might well have 
been added) ‘‘to extort avowals or declara- 
tions,” refusal, without legitimate motive, to 
receive a denunciation or complaint, or to make 
a declaration to that effect, illegal detention, 
corruption, peculation,” etc. . . . 

The penalties in this Chapter appear to me 
generally too weak. For instance, imprisonment 


with hard laborforfrom fifteen days tothreemonths 


only, except the augmentation of one degree 
for each period of ten days detention, is provided 
for an arrest without observation of the formali- 
ties prescribed by law or even for illegal deten- 
tion. The penalty is never raised above a merely 
correctional one except when goods and not 


persons are concerned, principally the property 


of the State :—that is to say in the case of 
theft or embezzlement by a functionary of any 
sums Or material of which he was in charge in 
virtue of his functions. 

It is probably still the influence of the French 
Code which is visible here; and we cannot too 
much deplore, above all in this special portion, 
the uncertainty wherein the absence of a state- 
ment of motives has left us as to what has been 
borrowed from abroad and how much is due to 
purely national considerations. Among the 
provisions which incontestably denote a national 
character, I think I may count those which relate 
to the Bodies of the Dead and Sepulture. Any 
person abandoning a corpse which ought to be 


inhumed is punished with imprisonment with 
labor for from one month to one year: violation 
of a sepulchre, by the exposure of a corpse or a 
coffin, with like imprisonment for as long as two 
years, and if accompanied by a displacement of 
the remains for three years ; while even attempts 
under this heading are punishable. But im- 
mediately in presence of these rather severe 
provisiuns, one is astonished again by the fines 
of two to twenty and of four to forty yen which 
are the only punishment hanging over Pud/ic 
Insult to a Cult in religious places, and dis- 
turbance of the religious exercises of a Creed in 
the same places, while the Code does not 
recognize any other special offences against 
religion. 

I mention this phenomenon without judging 
it, and still more without condemning it; because 
I am of opinion that religion ‘gains very little in 
being protected by penal enactments ; and I am 
glad to assert that even the Penal Law of: Japan 
no longer recognizes the ancient offence of 
blasphemy, which even in our time the Code 
of the German Empire punishes with a maximum 
imprisonment of three years. But what strikes 
one again here, and appears to me to be a fault 
in the Japanese Code, is the custom, I would 
say the abuse, already mentioned above, that is 
made of the fine both as principal and accessory 
punishment. The fine may be a punishment to 
be recommended for offences and minor mis- 
demeanors (contraventions et les délits tin- 
Jérieurs),or, alternatively with penalties involving 
loss of liberty, for certain delicts which may 
present themselves under very different shades. 
But the exaggerated accumulation of imprison- 
ments and fines is a defective and irrational 
system. The inordinate substitution of fines for 
imprisonment may easily occasion feebleness 
in the supression of delicts, or often again 
inequalities and injustices in the application of 
penal provisions." : 

In the last place I cannot refrain from men- 
tioning again as remarkable peculiarities, Ar- 
ticles 360 and following, wherein, conformably 
to the ancient Germanic era of composi- 
tions, Blows and Wounds inflicted upon 
persons are punished with different penalties, 
according as they may have occasioned, on the . 
one hand, the complete loss of sight, hearing or 


' speech, that of the two hands or two feet, or of 


one hand and one foot, the mutilation of the 
sexual organs, idiocy or loss of memory; and 
on the other hand, the loss of an eye, an ear, a 
hand or a foot, a less mutilation ora less mental 
or corporal infirmity than those just above 
mentioned: then, only an illness or incapacity for 
work for twenty days or more: next an illness 
or incapacity for work for less than twenty days; 
and lastly a simple momentary derangement of 
the health, or slight bodily injuries; whereas 

(17) The new Dutch Code has absolutely renounced the 


cumulation of imprisonment and fine. It is‘alone so far ; but its 
example will be followed. 


_ assaults which do not produce any wound or 


sickness, are classed, wrongfully according to a 
theoretical point of view, among the Contraven- 
tions.—-We may here remark as a curiosity the 
contravention, punished with one day's detention 
or from ten sen to one yen fine, of those who 
have themselves tattooed or make a business of 
tattooage.'® 
Il. 


Criminal Procedure is at once the foundation 
and the crown of the edifice of Penal. Law. 
Penal Law has been written for the guilty: its 
procedure is eminently for the innocent. 

An imperfect Procedure spoils the best Penal 
Law. A sufficient Procedure may mitigate 
many faults. The study of a Code of Criminal 
Procedure which, like that of Japan, desires to 
adapt itself to European Legislation, has ap- 
peared to me the more interesting that our 
century distinguishes itself at present, and I 
may say for the second time, by very pronounced 
reformative tendencies in the domain of Criminal 
instruction. | 
between the inquisitorial system and the written 
and secret procedure of the ancient régime on 
the one hand, and the modern aspirations 
toward publicity, oral pleading, immediate judg- 
ment, and the democratic institution of trial by 
jury on the other. France and the countries 
immediately adjoining inaugurated the new era 
at the commencement of this century, indeed in 
some part towards the end of the preceding one. 
Many States of the Continent, the German 
States in the first instance, followed in the memor- 
able year of 1848.—A second reform, which 
to-day is preparing itself or is already in course 
of slow development, tends, above all, to augment 
the guarantees of the accused and the rights of 
the defense during the preparatory instruction, 
in relation as well to preventive detention as to 
the divers methods of instruction. Germany 
,adopted a Code of Criminal Procedure for the 
‘\whole empire from the 1st of October, 1879. 
Austria had set the example in 1873. In 
Belgium the project of a new Code is submitted 
to a Committee of the Chamber of Deputies. 
Even in France large reforms are proposed in 
the Code of Criminal Instruction. And, in 
front of allthe States of the Continent, England 
continues to occupy her isolated and remarkable 
place—I should say her position as guide: 
proud of all she has prepared or conquered her- 
self in that large spirit which has signalized the 
history, so interesting, of her Criminal Procedure 
—England, excepting, doubtless, the absence of 
the institution of a public Ministry , still continues 
to show to other States the direction in which 
they may find the solution of the problems 
which the question of preparatory instruction 
presents. 


(18) fa nang ad ype ae legislator had in view the habit of the women 
marriage, shave their eyebrows and blacken 
their teeth. However M. Reed, in his work before cited, informs 


us that this sacrifice of vanity to conjugal fidelity is not so 
common as of yore. 


The first time, there was a combat | 


(11) 


Thus, the Japanese Government had before it 
a very large and very varied field wherein to 
make its studies of Criminal Procedure and to 


take its choice among systems. On the other 
hand, the very epoch in which it was called to 
this work should appear specially proper to 
stimulate its interest and its ambition. 

I frankly avow that the study of the Japanese 
Code of Criminal Procedure has caused me a 
certain disappointment. I expected more origi- 
nality, larger views, less defects, borrowed it is 
true from the French system of criminal instruc- 
tion, but already judged and condemned by 
experience. It is incontestable that the Code of 
Criminal Instruction in France has served as a 
model here in a much larger degree than has 
the Penal Code. But exactly for this reason we 
must regret that the authors of the Japanese 
Code have not found the opportunity to surpass 
their model. They might have borrowed, for 
instance, some proposals on the draft of the 
law to which I have just referred, tending to re- 
form the Code of Criminal Instruction and pre- 
sented by the French Government in 1879. 
Doing this they would have worked in the right 
direttion. The scheme of the motives of that 
draft even recognizes the necessity for French 
legislation to organize the defence from the be- 
ginning without, however, fettering the prosecu- 
tion; and the authors of the scheme proclaim 
that they have recognized the principle, as ‘an 
identical principle,” in the three legislations 
from which they had to draw—those of England, 
Austria, and the German Empire. France, say 
they, made by her Code of Criminal Instruc- 
tion of 1808 immense progress beyond the old 
extraordinary Procedure. Thus France then 
made the first step, but in spite of some partial 
repairs very useful to the system, she has never 
touched in her system “ even the method of in- 
struction, the rights of proceeding and defence 
during the period of information, the means 
placed at the disposal of the Judge to enable 
him to arrive at the discovery of the truth, and 
of the accused to purge himself of the accusa- 
tion.” What they wanted to introduce into the 
Code of Criminal Instruction—and the political 
vicissitudes of France have not allowed the Go- 
- the aid of Counsel; 
the facultative intervention of this Counsel in the 
majority of cases of actes de l'information: the 
facultative interference of the Public Ministry : 
the right of communication within definite 
limits: the right of comfre-experlise and 
contre-enquéle: the reéstablishment of the 
Chamber of Council suppressed in 1856 asa 
piece of useless machinery: the transformation, 
in a sense contradictory to the secret procedure 
followed before the Chamber, of bringing up 
for trial, and special depositions, having for their 
object the protection of the exercise of provisional 
liberty.” All this is wanting in the French 
system. 


I repeat then :—I have experienced a certain 


disappointment in the fact that at the very mo- 
ment when French criminalists and the 
French Government itself are convinced that 
their Code is behindhand as regards the 
systems of information and preparatory in- 
struction, another people, a people wishing to 
reform its laws in a wide and loyal spirit, in- 
augurates this very system as a final reform.— 
However, I have spoken only of a certain dis- 
appointment. Far from me to wish to be unjust 
or to misconceive the great good qualities of 
Japanese Procedure. Asa Dutchman, above all, 
i must not forget that my country in 1838 bor- 
rowed many principles and provisions from the 
French Code, and that the urgent reform of 
many portions of our Code has been awaited for 
a long time. Let us hope that, after the ap- 
proaching introduction of our new Penal Code, 
we too may follow the example of Europe and 
that we may even surpass the models offered us 
by our neighbours. But let us observeat the same 
time that the Dutch Code of Criminal Pro- 
cedure, although copied in many respects from 
the French Code, has always increased the 
guarantees of the accused during the preparatory 
instruction by the simple fact that it has reduced 
the power of the instructing Judge, and has 
conferred upon the Chamber of Council many 
of the functions which in the French system are 
confided to this Magistrate only, for example 
the issue of final orders for committal and 
detention, the authorization of domiciliary per- 
quisitions, the order for discharge after the close 
of the instruction. And it is, specially, this ex- 
cessive extension of the power of the instructing 
Judge that I have regretted to find in the 
Japanese Code. : 

Nevertheless, the authors of that Code have 
known what they were about. While admitting 
the French principle, they have introduced gua- 
rantees against abuse of power which the pre- 
sent French Criminal Instruction, that is to say 
that in vogue since 1856, does not recognize. 

It will be sufficient to mention Art. 233 :— 
‘‘ When the close of the instruction is announced 
the instructing Judge will immediately give 
notice to the President of the Court. In regard 
to unfinished business, the Judge of Instruction 
will make thereof every fifteen days a summary 
report to the said President.” And, still more, 
Chapter IV. of Book III. (Art. 234-261), “On 
methods of redress against Acts of Instruction.” 
The very first Article of this Chapter opens a 
means of opposing the course of the instruction 
and even its close, both to the public Ministry 
and the accused, in the following cases :—tst. 
Against the decision of a Judge of Instruction 
rejecting a declinatory plea or an exception of 
incompetence: 2nd. Against the service or 
non-service of an order contrary to the Law: 
3rd. Against the concession or the illegal refusal 
of provisional liberty: 4th. Against any other 
decision constituting an abuse of power. 

I voluntarily appreciate all. that is good in 


ee re ee oon 


these provisions ; but the exceptions of “ s//egal 
refusal of provisional liberty,” and the “ service 
of an order contrary to the law,” lead me to pre- 
sume that the right of opposition in the accused 
is very much, and too much, restricted. 1 am 
led to the same conclusion when I read Art. 246 
to the effect that the accused shall only have 
the right of opposition to the order sending him 
before the Courts and Tribunals in the event of 
abuse of power or incompetence in the Judge. 

We have then occasion to regret that the new 
Code of Japan should not have been more in- 
spired by the spirit of our times, that it should 
not contain more advanced provisions concern- 
ing the period of the preparatory instruction of 
a process. ‘But we have also room to recognize 
that, even during this period, the Japanese Code 
has tried, to remedy, even in minute details, the 
faults which are inseparable- from a system 
which so many legislators are reluctant to aban- 
don, or even to ameliorate. It recognizes 
provisional liberty in all cases, as the French 
Code has done since the modificative law of the 
4th of July, 1865. It specifies the cases in 
which there may be decreed an ‘order to 
produce ” (respectively a warrant to arrest and a 
warrant to detain) :—‘“ if the person summoned 
has no fixed residence: if the Judge fears that 
he may take flight or cause the disappearance 
of the proofs existing in his possession: if 
he (the Judge) fears that he may put into 
execution attempts or criminal threats.” It pre- 
scribes that “the instructing Judge must not 
use, to obtain from the accused the proof of his 
guilt, either threats or false allegations ;" and that 
the accused may “ obtain a copy of the instru- 
ment containing his own declarations :” that the 
instructing Judge ‘‘ will summon to appear before 
him every person who has been designated to 
him as a witness by the Public Minister, by 
the prosecutor, or the accused.” In all cases 
“where the persons designated to be summoned 
are numerous either on the side of the prose- 
cution or on that of the defence,'the Judge may 
confine himself to calling, in the first instance, 
for each side the five persons, in correctional 
matters, and_the ten in criminal cases, who 
have been first suggested to him or whom he 
deems the best informed.” Let us not forget, 
lastly, as an indication of the good intentions of 
the legislator, the li.die detail of Art. 152, provid- 
ing that, “‘ in every prison where accused on 
are confined, a copy of the two Criminal Codes 
shall be held at their disposal,” always without 
commentaries or commentators, that is to say 
that, according to Article 150, an advocate can 
only speak to his imprisoned client in the pre- 
sence of an officer. 

Preparatory instruction has perhaps detained 
us a little long, because it is to-day the field of 
burning questions in the matter. As to the 
Procedure before Jurisdictions of Judgment, 
and as for the means of appeal, the Code has 
sanctioned without reserve the great principles 


of publicity, prompt process, oral pleading and 
appeal, which must always remain the sacred 
principles, conquered by the spirit of liberty 
and justice, ich have become inseparable 
from civilization. . Conformably to the rule 
generally received upon the continent of Europe, 
public action is directed by the Public Ministry, 
represented by Government Commissioners in 
the case of the TribunaJs, and Procurators-Gene- 
ral in the case of the Courts, whose functions are, 
according to an irreproachable terminology : “‘ to 
search out breaches: to require, at the hands of 
the Judges, acts of instruction and procedure 
and the application of the Law to infractions: 
to cause to be executed the orders and decisions 
of Justice : to defend before Justice the interests 
of Society.” : 

Regarding Criminal Procedure in general, 
apanese Legislation has then an equal right to 

considered and esteemed with European 
Legislations. At the Congress of Cologne, re- 
ferred to above, the honorable and distinguished 
Mr. Freeland regretted, in his quality of English- 
man, that he failed to find any provision for Cross- 
examination. But he was willing to admit that 
more than one Criminalist of the European 
Continent would not care to introduce that 
institution, and that even the authors of the latest 
French draft put it on one side with an allusion 
to the “‘ captious questions which have rendered 
the cleverness of English lawyers so celebrated.” 

In sum, the ee Code is in no respect 
inferior to the French Code of Criminal Instruc- 
tion in its present form. Yet more, it is 
superior to its model as well in some funda- 
‘mental provisions, as I observed above, as in its 
form, order, system of provisions, and precision 
of terminology. « 

The Code is divided into six Books. 

The first contains, in thirty articles, the 
General Provisions: it treats of. prescription, 
some details of form, and, specially, the connec- 
tion between public and private action. This 
subject should occupy one of the first places, 
Seeing that, by the example of the French 
system, not only may civil action be taken con- 
jointly with public (criminal) action, but “ if 
public action has not yet been taken the con- 
stitution of the prosecution invests the Judge cf 
Instruction with the two actions;” and so of 
the Criminal Courts. The second Book con- 
tains the Fudiciary Organisation in so far as 
it concerns penal jurisdiction. Japan has not 

ted the Fury, and she has shown here 
again that she is far from being the blind 
imitator of Europe, and that her legislators 
have been desirous of taking serious account 
of the needs and capabilities of their nation. The 
— Government has comprehended that 
t- will already have accomplished a fine work 
when it has formed capable, scientific, inde- 
pendent, impartial Judges, worthy of the confi- 
dence of the country and the foreigner. It has 
learned that experience, specially of recent 


years, at least in so far as the Jury has been 
introduced upon the continent, has discovered 
many errofs in the system and raised more than 
one opposition to it. In effect we can do with- 
out a Jury, and Holland so far has never 
regretted being without it. 

But although the Jury is wanting, Japan, 


‘in consequence of the tripartite division of 


her Penal Code, has thought it well to admit 
the distinction of Tribunals of simple Police, 
Tribunal and Correctional Criminal Courts. 
In general, ‘“ Penal Justice of Common Law 
is joined to Civil Justice, and belongs to 
the same Courts and _ Tribunals.” The 
functions of a Judge of simple Police are 
discharged by a Justice of the Peace.—The 
members of Civil Tribunals of first instance 
form also Correctional Tribunals, judging 
delicts accotding to the annual indication 
of the President: the same Tribunals are 
charged with the preparatory instruction of 
delicts and crimes: that is to say that the 
Minister of Justice chooses the instructing 
Judges from members of these tribunals ; which 
are also Tribunals of appeal from judgments 
rendered in first instance by tribunals of simple 
police, while appeal from judgments in matter 
of delicts is carried before the Criminal Section 
of Courts of Appeal. Competence to judge 
crimes lies in the Criminal Courts, which ordi- 
narily hold their sessions at intervals of three 
months in the rooms of the Courts of Appeal 
of first instance, and are composed for 
each session of a member of the Court of 
Appeal as President and of four Assessors 
taken according to the residence of the Court, 
among members of the Court of Appeal or 
those of the Civil Tribunal. 

Next, there is a Court of Cassation, and in 
this Court a Criminal Chamber to decide upon 
appeals in cassation, upon applications in settle- 
ment of the Judges and upon demands for com- 
mittal on the grounds of public surety or legi- 
timate suspicion.'9 | 

Lastly, the Code recognises the High Court. 
The High Court forms, in the first place, a 
privileged tribunal for members of the Imperial 
family and Choku-nin-kwan (officers of the 
first, second, and third ranks) accused of crimes 
or delicts involving imprisonment. In the 


‘second place, it alone is competent to adjudicate 


on crimes against the Emperor and his family 
or the security of the State. It is then a Special 
Court sitting each time in virtue of a convoca- 
tion made by Imperial decree. It is true that it 
is composed in advance each year by the 
Emperor, who selects its President, its six 
Assessors, and twosupplementary Judges, among — 
Senators and members of the Court of Cas- 
sation. It is also true that the ordinary Rules of 
Procedure are followed there ; but the mere in- 
stitution of a Special Court, elected annually, 


(19) Compare with Articles <42 «¢ seg of the French Code of 


Criminal Instruction. 


composed in part outside the magistrature, and 
judging certain political infractions, may offer 
danger to the liberty of the citizens. The 
question has quite another aspect when the 
High Court consists, as is the case in France, 
of a Jury formed of social elements of a certain 
category ; for the variability of the personnel is a 
characteristic trait of a Jury. But, since the 
Japanese legislator was not willing to bring cases 
of high treason before the ordinary Criminal 
Courts, he might have followed the example of 
the German Empire, which for such cases de- 
clares its Retchsgerichi competent. However, I 
am willing to believe that the Japanese High Court 
may offer a double guarantee of impartiality and 
independence by the presence of magistrates of 
the Court of Cassation and by the noble and ele- 
vated character of the Senate. 

The third Book of the Code treats of search- 
ing, pursuit, instruction of infractions ; and it is 
there above all that the Japanese Government 
has made proof of its administrative talent. 
The four Chapters are arranged in logical order : 
on search by the judicial Police for infrac- 
tions, whether by reason of complaints or denun- 
ciations or on account of flagrant infractions : 
on the prosecution of breaches, whether by the 
public Minister or by the Prosecutor: of 
preparatory instruction, that is to say, sum- 
monses, seclusion, proofs, interrogatories and 
confrontations, verification of seizure of docu- 
mentory evidence (pices de conviction), hearing 
witnesses, surveys (experfises) the instruction 
of flagrant infractions, provisional liberty and 
the closure of instructions; finally, on means 
of relief against acts of instruction. The 
arrangement of the several Articles is simple 
and clear: the subjects of the different sections 
are treated in a very complete manner. 

The fourth Book is entitled On the Fudgment 
of Infractions, and contains one hundred 
Common Provisions, and special rules for the 
judgment of contraventions, the judgment of 
delicts, the judgment of crimes. 

The fifth Book treats of Affributes of the 
Court of Cassation: the sixth Book of the 
Execution of Judgment, Rehabilitation, and 
Pardon. 

All these matters are adjusted with care, and, 
in general, according to, the French Code, but 
with more than one addition rendered necessary 
by the absence of a Jury. That which from 
this latter point of view most demands attention 
is the system of proofs,—the most interesting 
chapter of the whole Criminal Procedure. The 
system of legal proofs, even such as it still 
exists in Holland, is in my opinion condemned 
by experience. Hence the Japanese Code has 
not introduced it. Its Article 146 declares that 
‘the law does not establish any presumption of 
culpability from the circumstances of the 
case ;” but that the avowal of the accused, the 
acts of authentication, documentary evidence, the 
testimony of third persons, the reports of experts, 
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and indications of all kinds are left to the appre- 
ciation of the Judges.*° However, on the one 
hand, it excludes from the witness box as sworn 
witnesses (without sufficient reason, according 
to me) the prosecutor, the parents and partners 
of the prosecutor and defendant, their servants 
or salaried employés, minors below sixteen years 
of age, and some other persons whose deposi- 
tions have only the value of simple intelligence ; 
and on the other hand, and a feature still more 
interesting and original, the Judges are obliged 
to give their motives for a judgment in con- 
demnation, in fact as well as in law, making 
mention of all the proofs furnished.** 
It is not here the place to examine more 
deeply the solution of the problem. Further, 
it is time to terminate my consideration of 
eae Procedure. But I cannot do so before 
aving expressed my doubts on the subject of 
the tendency and the value of Article 286, 
prescribing that in public audience ‘the witnes- 
ses who may have been heard in the preparatory 
instruction may be again cited or summoned ;” 
and that “the Public Minister or  éither of 
the parties may demand the reading of deposi- 
tions taken in the instruction,” not only if the 
witness has been unable to appear but also 
‘if he has not been called.” Now, the deposi- 
tions of the instruction have been given under 
the seal of oath: they are therefore reputed 
true /estimony, and may, in the terms of the 
law, serve as proof for the judgment of con- 
demnation. But this instruction has been con- 
ducted in the Chamber of the Judge, with closed 
doors ; and it appears to me that, by the above 
article, the principle of the publicity of pleadings 
and the principle of right of defence, might 
be seriously compromised, coatrary to the spirit 
of the Code. , 
Ill. 


A Penal Code, free from all reminiscence of 
a backward, aged, and crude Law, inspired with 
a liberal spirit, revealing a scientific sense, com- 
posed with a legislative art worthy of praise : 
a Code of Criminal Procedure which does 
not deserve, it is true, to figure in the first 
rank, and does not open any new horizons, 
but nevertheless sanctions, in general, the 
grand principles of modern Procedure, the ir- 
revocable conquests of Civilization and Justice : 
such are the precious gifts that the gsc 
Government has just made to its people: such 
are the works which it submits to the impartial 
criticism of the States of Europe and America, 
in order to obtain from them treatment on a 
footing of equality in the matter of jurisdiction : 
such are, in fine, the new laws that Japanese 
Judges are called to interpret according to the 


(90) Art. refers to the proofs in the prepara instruction ; 
but Art. wa prescribes that “all the proofs, for’ and inst, 
admitted before the Judges of Instruction, are equally valid butere 

of judgment 


(21) This is also the system followed in the draft of a Code 
of minal Procedure for the recpancrrwen yy Bige mempe in the 
years 1863 to 1857, but which never reached stage of parlia- 
mentary debates. 


principles of Science, and to apply according 
to the principles of Justice. 


The quality of the Judges is a capital point, 
especially in penal proceedings, and not more 
in Japan than elsewhere. 


Especially in penal proceedings, because the 
task of the Judge does not consist only in 
giving a decision according to fact and law, 
but because the Law imposes upon him also 
the duty of fixing, in each case, and for as 
much as it leaves him some liberty, the 
measure of the penalty incurred. Everyone 
knows that legislators differ greatly in the choice 
of the limits which they lay down in this respect. 
‘The extreme Left, so to speak, is occupied by 
the Dutch law-maker. In the three penalties 
of imprisonment, confinement, and fine he has 
restricted himself to fixing the maxima for each 
crime or delict, leaving invariably to the Judge 
the choice between the maximum and _ the 
general minimum of a day's detention, or half 
a florin mulct. This is because he has an 
almost absolute confidence in the .magistracy— 
a confidence which he believes justified by a 
long experience of the system of the minima 
and of extenuating circumstances. Japan has 
very wisely chosen a system much less advanced. 


It is, in general, the French system, which. 


adjusts a special maximum and minimum for 
each crime or delict, admitting legal excuses 
and extenuating circumstances; but this system 
is complicated by a scheme of legal gradation. 
Chapter III. of the Penal Code, entitled, ‘On 
the elevation and diminution of penalties,” pre- 
scribes that in the divers cases in which the 
Law orders or permits the Tribunals to diminish 
or elevate penalties, they must conform to the 
following provisions :—Ordinary criminal and 
political penalties are raised or lowered in the 
order in which they follow each other,?? while 
the lowest criminal penalties, confinement and 
minor detention, are replaced, as a first degree 
of diminution, the first by imprisonment with 
work, the second by simple imprisonment 
between two and five years. In all cases in 
_which imprisonment and correctional fines have 
to be reduced or elevated by degrees, the cal- 
culation is made on the plan of one fourth by 
degree more or less than the maximum and 
minimun of each of these two penalties, such 
as they are fixed by law. Below the lowest 
oe (of their kind) they are replaced by 
Police penalties. The application of this sys- 
tem of gradation, and the indication of the 
number of degrees that the Judge should fol- 
low, are found in the special portion and in 
the General Chapter treating of exclusion and 
diminution of penalties. For example, if a 
crime has been committed by two several per- 
sons, the penalty is augmented by one degree ; 
or, again, the penalty awarded for running away 
with a minor is diminished by one degree in 


(2a) See supra, p. §, 6. 


regard to the person who may have received 
the child, that he knew to have been stolen, 
as a member of his family. 


Thus, legal excuses may cause penalties to be 
lowered by one degree. A penalty is also 
reduced by asingle degree when the culprit 
denounces himself to the authorities before any 
indication has been brought forward against 
him’3; and the diminution is, further, of two 
degrees when, as far as it is question of an 
attempt upon property, the culprit has repaired 
all damage, whereas partial reparation, (by a half 
or more), fixes the reduction at one degree only. 
Lastly, extenuating circumstances in favor of © 
the guilty person may be admitted in all criminal 
matter, Correctional or of simple Police, if even 
one or more legal excuses have been adduced in 
his favor or aggravating circumstances have been 
laid to his charge. When they are admitted the 
penalty is reduced by one degree at least and 
two degrees at most. 


By all these indications the Law, then, shows 
itself the careful guide of the Judge. The 
Japanese law-maker appears to have understood 
that the future of his work, of his reputation, of 
his sovereignty, or at least of his territorial 
jurisdiction, is in the hand of his Judges. Of 
what kind will be their jurisprudence? Will it 
offer the guarantees necessary to render Foreign 


States willing to confide to it the interests of 


their subjects? Experience alone can make 
answer ; and that must be made known. 

Publicity of audience will not suffice any more 
than partial publicity of the papers. It is 
necessary to know the causes and judgments in 
full to be able to form a serious estimate of their 
value. 1am pleased to hope that the Japanese 
Government will encourage the publication of 
criminal judgments in order to inspire full con- 
fidence in its magistracy. That institution must 
make its way slowly and surely. 

The education of a magistracy worthy of 
respect is not the work of.a day. At Cologne, 
last year, Sir Travers Twiss emitted the idea of 
commencing by the formation of Zerriforial 
Courts, composed of foreigners and natives, on 
the plan, in some measure, of the Mixed Courts 
of Egypt. Mr. Stuart Lane has declared that in 
his opinion (which he did not give in his 
diplomatic capacity) the Japanese Government 
would voluntarily accept any measure which 
might lead to the desired object.—The history 
of later years has proved that Japan does not 
reject the lights or the aid of the foreigner. 
A number of distinguished Europeans have 
filled honorable missions in Japan. I think 
that it is lawful to hope that never will mis- 
placed pride and exclusiveness prevent Japan 
from having recourse to the foreigner if the 
need makes itself felt; but, on the other hand, 
Mixed Tribunals, whatever be their organization 
and the limits of their jurisdiction, have incon- 


(23) Except in cases of Assassination or Murder. 


testable disadvantages. We have seen this by 
experience earned in Egypt. 

n order that the jurisprudence of Japanese 
Tribunals should have the confidence of the 
nation, it would perhaps be better to confide all 
the jurisdiction to national magistrates. But 
in order to ensure the confidence of foreigners 
‘we must have a learned, independent, impartial, 
magistracy. We must have, further, the cer- 
titude that the spirit of the Government and the 
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spirit of the people will maintain and continue 
to develop those great principles of justice and 
humanity, to which the new penal legislation 
has in many respects given eloquent expression. 


History authorizes us to believe in the future : 
we shall believe in it yet more from the moment 
when the Japanese Government shall deem 
itself able, without peril, to open the whole 
country to foreign commerce. 
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The Société de Législation Comparée has 
received a Draft of a Penal Code for the 
Empire of Japan, presented to the Senate by 
the Minister of Fustice in the eighth month of 
the tenth year A Meiji (August, 1877) ; anda 
Draft of a Code of Criminal Procedure, 
presented to the Senate by the Minister of 
Justice in the ninth month of the twelfth year 
of Meiji (September, 1879). 

These two drafts are offered to us in the name 
of the Commission which has prepared them, 
and whose President, the Minister of Justice in 
Japan, belongs to our Society, as does another 
member, a French savant, Mr. G. Boissonade. 

A great change will be accomplished in the 

pire of Japan when the new Criminal Law is 
lied there. No legislation will approach 


moe closély to our own than that which will 


then enter into operation: none was farther from 
it than that which will cease to exist there. 


While the new Penal Code recognizes and 
rotects absolute liberty of conscience, the ancient 
aw proscribed Christianity, foreign creeds in 
general, and any reformation in Buddhism itself, 
and treated as a crime the practice, even in 
secret, of a forbidden religion. The state re- 
-cognized many cults; but it behoved any one 
changing from one to another to be authorized 
to do so. This remarkable application of the 
system of previous authorization disappears be- 
fore the new Public Law. 

While some subjects of accusation are sup- 
ressed because there is no longer any reason 
or their survival, others are absent from the 

present draft (although the deeds which used to 
occasion them might recur) because the legislator 
appears to be inspired with the ideas which rule 
the private morals of Western Europe. It is 
less timorous than those which preceded it: and 
s it shows itself less implacable. The ancient 
Japanese law had infinite dread of the tempta- 
tions to which women might be exposed by the 
feelings or complacence of servants. The servant 
who secretly pandered to the intrigues of his 
master’s daughter was simply banished from the 
house ; and if he gave her a love-letter he was 


deported ; but he who allowed himself to be 
employed in a love intrigue by the wife of his 
master, or incited her to it: he who made that 
woman a declaration of love in writing, sought 
to seduce her, or, in order to attempt her honor, 
secreted himself in her chamber, was decapitated. 
In case he succeeded in seducing her, he was 
taken on horse-back to the execution ground, 


_and his head was exposed on a stake. Other 


provisions showed the legislator as severe in 
repression as foreseeing in the detail of breaches 
of morality. In abandoning them, he bears 
witness to his confidence in the nation, and 
allows us to believe in a grand amelioration of 
private morals. 


It was not only matters regarding the conduct 
of woman which occasioned so much severity 
towards servants. The law had constantly in 
view the security of masters. The pain of death, 
more or less surcharged with aggravations, was 
incurred both by those who killed them wilfully 
and those who wounded them, and even by those 
who threw a sword or a piece of wood at them. 
Special protection was extended even to the re- 
latives of masters and former masters. This 
was nothing but the application of a general 
idea, the respect due to certain social superiori- 
ties, created as much by the political institutions 
of the country as by the relations of ordinary life. 
We will only cite one example, to wit, the formal 
precept that any one who killed the proprietor 
of his house should be decapitated. 


Another feature of the law which is about to 
be replaced appears to be great concern for de- 
tail. It is probable that the new law is much 
more simple, because each one of its provisions 
is drafted in terms’ much more general. Nothing 
appears more to tend to limit the power of a 

udge than a law which dictates to him before- 
d the decision to give in each particular case. 
But, on the other hand, he had sometimes a 
singular discretion allowed him. ‘The penalty 
varied in certain cases according as the author 
or the victim was a bad person (méchant) or 
not. 
The ancient Japanese law contained many 


rules which had for their object to insure, 
by means of penal sanctions, the conduct 
of the public services, especially the ad- 
ministration of justice and the execution of 


sentences. It was feared, not only that func-— 


tionaries might commit infractions themselves, 
but further that they might protect persons who 
did so, or cause the traces to disappear. It was 
also dreaded that indifference or fear might 
prevent the people from aiding the authorities in 
their search for crimes and criminals. A police 
agent who retained money, jewels, or other ob- 
jects found by him in his diurnal or nocturnal 
round, was tied on horseback, thus carried to the 
place of execution, and beheaded. If his find 
was of small value he incurred only the scourge 
or the brand. He who found, when on a beat 
submitted to his surveillance, exposed infants 
or sick persons unable to continue their journey, 
and took them into another beat, was beheaded. 
He who played a game of chance in his room 
or in the guard-house was transported to an 
island. Confinement (/es arré/s), censure, and 
fine, awaited the mayors, heads of districts, and 
even bonzes, who lent themselves to conceal, or 
did not endeavor to verify, an assassination, the 
traces which it left, him who committed it. 
Any person concealing another against whom 
, 2 warrant had been issued was liable to decapi- 
~ tation. 

The system of penalties was not the same for 
people of the lower class and ‘those of high 
condition. The pain of death was very frequently 
pronounced, On the former it was inflicted in 
many different fashions: decapitation by the 
sword, crucifixion, the stake, beheadal by the saw ; 
and each one of these penalties might receive ag- 
gravations destined to render it more infamous : 
for instance some culprits were taken to their doom 
in their shirts, tied on horseback wearing a 
placard which proclaimed their crime and name: 
their heads were exposed: their bodies cut 
to pieces. There were horrible details in these 
various executions. As for Japanese of dis- 
tinction, they opened their bodies or had their 
heads cut off; this latter was the graver penalty. 
Voluntary disembowelment, which no person 
condemned to ever shirked, sometimes took 
place in the temples of Buddha, among the 
priests and in the fashion of a ceremony. It 
is certain that penalties of this nature must have 
been very frequent, inaSmuch as the art of 
opening one’s body according to rule was taught, 
and every noblemen was bound to keep in his 
wardrobe the costume which he would wear on 
the day that he had to perform it. Further, it 
was not only a means of executing the fatal 
sentence: it was also the exercise of a privilege to 
anticipate judgment, avoiding irifamy for oneself 
and ones descendants. A person might thus 
efface the gravest crime ; and the sentiment of 
honor impelled the employment of the same 
means of expiating the most trifling fault. The 
legislator has only tried to render rarer the 


suicide that was honored by custom. We under- 
stand why its practice should be contemplated in 
the present draft. For the lowest classes were 
reserved the bamboo and manacles. Among 
the infamous penalties applicable to the women 
belonging to them a singular contrast is to be 
signalised.. Side by side with seclusion in a 
convent was relegation to a place of ill fame. 
Deportation was common, but of most frequent 
employment in the case of persons of inferior 
condition. Imprisonment, on the other hand, 
was proper to the higher classes. 
This information, borrowed from an article 
published in the Echo du Fapon of October 23, 


1876! shows us what distance the Japanese had 


to cover in order to come to us and borrow the 
principles of a penal legislation. 

The two drafts are of peculiar interest to 
Frenchmen. Our codes have served as a model 
for them; but the compilers have proposed to 
themselves to better the works that they imitate. 
In the legislation thus prepared for Japan we, 
too, may find the means of perfecting our own. 

It was desirable to make between the two 
Codes a better division of matter. Thus, in the 
Penal Code are found the rules laid down on the 
subject of Crimes and Delicts committed in 
foreign countries as well as those which relate to 
the prescription of penalties. The order of each 
Code has been changed. It doubtless appeared 
little conformable to the exigencies of science 
and logic, and the compilers have sought to 
arrange the material in a more rational manner, 
following in that the criminalist rather than the 
legislator. ‘The codification is more complete : 
it has been possible to bring into the body of the 
work some laws which, with us, have been passed 
subsequent to the Code, as for example those 
for the Press, Elections, and the sale of unwhole- 
some food. The rules regarding judiciary 
organization and competence are included in 
the Code of Criminal Procedure. Provisions in 
which our experience has discovered gaps have 
been rendered more complete: those whose 
obscurity has caused controversy have been 
cleared up: the legislator formally recognizes | 
some principles which our jurisprudence has 
gathered from tradition or painfully extracts 
from text-books, for example the maxim of wna 
via electa. It is not the spirit of the legislation 
which is changed: it is to the method and ar- 
rangement that the compilers have principally 
devoted their efforts, which are often felicitous. 

The Penal Code, like our own, is divided 
into four books: Book I., General Provi- 
sions: Book II., Crimes and Delicts against 
the Commonwealth: Book IIl., Crimes and 
Delicis against private persons: Book IV., 
Contraventions. The first Book unites the 
matters which form in the French Code the 
Preliminary Provisions and the First Book or 
Penalties in Criminal and Correctional maiter 


(t) The article in the Ache du Fapon is refuted in many | rag 
by Mr. E. Labbé, professor, in a work upon the Japanese drafts. 


and their effects. The arrangement of this book 
ives a good idea of the new work. | After 
faving treated of Zhe application of Penal Law 
in general in Chapter 1., and Penalties in 
Chapter II., the authors occupy themselves 
successively with ‘he gradual Elevation and 
Diminution of Penalties (Chap. I11.): with 
Causes which exclude or diminish Penalties 
(Chap. IV.): with Causes which aggravate 
Penalties (Chap. V.): with Concurrent Causes 
A aggravation and diminution of Penalties 
Chap. VI.): with Several Concurrent Infrac- 
tions committed by the same person (Chap. 
VIL.): with Concurrence of several persons 
-~tn the same Infraction (Chap. VIII.); and, 
lastly, with Unconsummated Infraction (Chap. 
IX.). The compilers do not leave, in their 
subsequent books, any provision of a general 
character, just as they do not insert in the 
Code of Procedure any rule which has a 
properly penal character. While forming’ a 
systematic whole, they obtain a double result. 

ot only do they foresee, in the spirit of him 
who has to study or apply the law, all the uncer- 
tainty of the extent of such or such prescription, 
but they, furthér, put into their work more logic 
and harmony. 

In Chapter 1., On the application of Penal 
Law in general, we will remark Sections § and 6 
of Article 5, which subordinate prosecution 
before Japanese tribunals of Crimes or Delicts 
committed abroad to these two conditions: “If 
the infraction has not been amnestied by the 
foreign Government: if prosecution is not al- 
ready extinct by prescription according to the 
law of the foreign country.” Article 6 applies 
a principle admitted in France, but contested 
by distinguished jurisconsults, to wit, that the 
extradition of a subject cannot be accorded by 
his government. Article 7 submits to the Penal 
Law foreigners who commit infractions within 
Japanese territory, but a note informs us, that 
the notification which will promulgate the new 
Penal Code will have the following provision :— 
“The period at which the present Code shall be 
made applicable to foreigners will be decided 
later on by treaties and diplomatic conventions.” 

The general system of penalties, treated in 
Chapter II, also faithfully reproduces ours :-— 
** The pain of death is carried out by hanging. 
Execution takes place within a prison, in the pre- 
sence of persons designated by the general regu- 
lation for the execution of penalties.” The same 
measure, it will be seen, is proposed simulta- 
neously to the Parliament d rance and the 
Senate of Japan. Differing from our legislation, 
the Draft admits temporary deportation, for from 
sixteen to wore | years (Art. 26).  Reclusion, 
involving hard labor, is divided into major and 
minor (Art. 28): no other difference but that of 
time is here indicated. So of detention (Art. 
29). After two years of major detention or one 

minor detention convicts may be allowed to 
work out the balance of their sentences in an is- 
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land set apart for deportation (Art. 30). There is 
not, any more than with us, any forced work for 
those condemned to deportation and detention. 
Article 31 distinguishes between two kinds of 
correctional imprisonment, namely, with com- 


pulsory work, and simple imprisonment. The 
draft provides a rule which is found in many 
foreign legislations-—the conversion of unpaid 
fines into imprisonment, which must only be 
simple imprisonment. } 


Among accessory penalties the draft does not 
discern, at least by name, civic degradation in 
purely correctional criminal matters—the inter- 
diction of certain civic rights, civil and family. 
It simply employs the expression, Privation of 
civic rights. Article 39 indicates, under three 
heads, the incapacities that this _privation 
implies : the list is even longer than that in our 
Article 34: the compilers retain incapacity 
to give testimony before justice, otherwise than 
as simple intelligence, and they add inability 
‘to be a syndic, or administrator of goods in 
bankruptcy, of a society, corporation, or whatso- 
ever other collective industry.” Perpetual priva- 


_ tion of all the rights enumerated in Article 39 is , 


attached to every criminal penalty (Art. 40).£°) 
Sentence to correctional imprisonment involves, © 
per se, disability to fulfil public functions and 
employments (Art. 41): all the other rights enu- 
merated, except (? including) those of bearing, 
whether nobiliary or honorific titles or national 
decorations, are suspended during the term of 
imprisonment (Art. 42) ; and this suspension may 
be prolonged by the tribunals, ‘‘ according to 
the nature and circumstances of the infraction,” 
in whole or in part, ‘‘ during a time equal to the 
term of imprisonment, such as it is fixed. by 
law.” One sees that, while the Draft provides 
civil degradation in all but its name, that which 
creates with ourselves the subject of interdiction 
trom certain civic rights, civil and family, is very 
differently arranged. 


The Draft provides, like our Code, for special 
confiscation, but with a two-fold difference. On 
the one hand Article 55 determines with preci- 
sion three categories of objects which are sub- 
ject to it :—** (1) manufactured goods, produced 
or possessed contrary to law, no matter to whom 
they belong : (2) the material which has served 
for the infraction : (3) objects directly obtained 
or acquired by means of the infraction, when, 
in these two last cases, the property belongs to 
the convict or when the owner cannot be found.” 
On the other hand, this is an imperative provi- 
sion and not merely an implied one like that 
of our Article 11: the judges must pronounce 
special confiscation in virtue of this text when- 
ever an object is found to belong to any one of 
the three categories ; and it is only on the hypo- 
thesis of an object coming outside of them that 
a special text would be necessary. Solidarity is 
only pronounced for costs and civil sentences ; 
ant, further, the judges can suppress or restrict 


it in regard to one or several convicts or persons 
civilly responsible (Art. 59). 

Preventive detention (term of imprisonment 
served previous to sentence) is allowed for all 
penalties privatory of liberty and temporary: 
** (1) Day for day or month for month in simple 
imprisonment: (2) for three quarters of its 
duration in imprisonment with toil: (3) for half 
its duration in temporary criminal penalties ” 
(Art. 63). 

One Section, forming Articles 65 to 67, is 
devoted to preparatory liberation? that institution 
which several European countries congratulate 
themselves upon having adopted, but is only 
availed of with ourselves in the case of young 
prisoners, and which penitentiary science com- 
mends as one of the fittest to enable the prisoner 
to get back into society without danger to him- 
self or to it. 

Article 68 enumerates ten methods of extinc- 
tion of sentences. Article 70 lays down for 
prescription seven different terms, namely :— 
from thirty years for the pain of death to one 
year for detention (arréfs) and simple police 
fine. | 

In Chapter III., On the Gradual Elevation 
and Diminution of Penalties, the compilers give 
general rules for the calculation by which they 
shall be regulated every time when there is a 
question of increasing or reducing penalties. 
They content themselves with saying that such 
and such shall be augmented or diminished by 
one or several degrees, without for instance 
indicating the figure of the fine or the term 
of imprisonment which shall result from such 
Be Pero or diminution. 

n Chapter 1V., On Causes which exclude or 
diminish Penalties, special note will be taken of 
that part which concerns the young. The com- 
pilers distinguish four periods: up to twelve 
years there can be no infraction, but the Court 


has power toordercorrectional imprisonment (em- _ 


prisonnement de garde) up to sixteen years of 
age, as a maximum: from twelve to sixteen 
years of age the minor wiil be acquitted with 
the same proviso or condemned according as he 
has acted with or without discernment: from 
sixteen to twenty the ordinary penalty is reduced 
7 one or two degrees: only after twenty years 
of age does complete responsibility begin 
(Arts. gt and 93). The deaf and dumb are 
always exempt from penalty; the utmost that 
they can be subject to is a limited imprisonment 
for five years. (Art. 94). The spontaneous 
avowal of a prisoner who gives himself up, 
“before any trace or revelation has been pro- 
duced against him,” is a valid excuse, and 
involves reduction of the penalty by one degree 
(Art. 96); and, in the case of Crimes and 
Delicts against property, voluntary restitution or 
reparation, with confession added, implies a 
fresh reduction, by two degrees if it is complete 


(2) Gallice, ** Liberation Préparatoire,”’ answering apparent! 
to the English “* Ticket-of-leave " system.—T?ranslater. ° 4 


—by one when it is at least only half effected 
(Art..97). Extenuating circumstances may be 
admitted in all cases: they may be combined 
with excuses as with aggravating circumstances, 
but the effect is limited to a reduction of penalty 
by one or two degrees (Arts. 99, 100). 

Chapter V., On causes which aggravate 
penalties, opens with Receiving. The point of 
departure is the penalty. - In the case of a 
criminal penalty, (1) a second crime carries the 
temporary penalty to the maximum, and aug- 
ments by one quarter the criminal penalty 
already carried to the maximum by virtue of the 
fact itself; (2) a delict is punished by one 
degree. Inthe case of correctional imprisonment, 
the penalty incurred for a new delict is 
augmented by one degree (Arts. 101 and 102). 
Article 105 deals separately with the conse- 
quences of every new infraction committed 
during the period of the first penalty, a subject 
at, present occupying the attention of the French 
legislator, 2 propes of crimes which have been 
committed in our penitentiaries. 

According to Article III., if there be in the 
of aggravation or extenuation, the special causes 
are first considered :—** If there exist, at one and 
the same time, causes of aggravation and causes 
of extenuation, a balance shall be taken as of 
one degree of aggravation against one degree of 
extenuation, first observing the similarity of 
causes, if that be possible.” 

The Penal Code, in Chapter VII. of the first 
part, deals with Several Concurrent Infractions 
committed by the same person. ‘Two systems 
are presented. The majority of the Commission 
proposes, for Crimes and Delicts, simply to 
impose the highest penalty, considering the 
longest the highest, imprisonment severer than 
fine, and on the principle that, in case of 
differences of maxima and minima, “ sen- 
tence cannot descend below the lowest mini- 
mum and can attain the highest maximum” 
(Art. 112). According tothe minority, distinc- 
tion should be made: in certain cases only the 
severest penalties should be pronounced ; but, 
in others, there is room either for cumulation or 
augmentation of the severest penalty, Art. 
114, equally subscribed to by both parties of 
the Commission, settles the hypothesis of suc- 
cessive prosecutions, so embarassing to our 
jurisconsults :—‘“‘ The smallest penalties are 
cancelled by fusion. If they are punishments 
privatory of liberty, the time which has been 
actually undergone is counted day by day with 
the severest penalty. In the case of fines which 
have been actually paid they are restored, or 
counted as part of he new fine if the latter is 
the higher of the two.” 

Chapter VIII. defines co-authors (Sec. I.) and 
accomplices (Sec. II.). To the first are assimi- 


lated such as, “‘ by gifts, promises, threats, abuse 


of authority, or whatever other culpable means, 
provoke or determine another to commit a crime 


or delict,” and such as provoke to crimes or 
delicts by word or writing when provocation 
has been followed by an act: in any case neither 
the first mentioned nor the others, when they 
take no part in the accomplishment, “are rec- 
koned as forming plurality of authors, in cases 
whére such involves an aggravation of the penalty” 
(Art.120). Whenthe author, “ underthe influence 
of provocation,” commits a crime or delict different 
from that which the provoker had in view, the 
latter only answers for the one he has instigated 
if it be the less grave, and for that which has 
been actually comimitted in the other. case. The 
same distinction is applicable if the difference 
between the act provoked and the act accom- 
plished bears upon the methods of execution (Art. 
121). Among accomplices are included ‘‘those 
who, subsequently to the accomplishment of a 
crime or delict have aided the culprit in acts 
tending to insure its effects” (Arts. 122, 123), 
a provision which is would be criticized by the 
greater number of criminalists. Ordinaryaccom- 
plices are punished with the penalty attaching to 
the infraction committed, but with reduction of 
degree. Whether there be question of co-authors 
or of accomplices, causes of aggravation are only 
deemed effective in regard to those who have 
known or foreseen them; and those which relate 
to the personal qualities of one person are only 
prejudicial to himself; but to him they are always 
prejudicial, barring a reduction of one degree, in 
the event of there being but one accomplice. 

There is no general provision analogous to 
our Article 61. 
portion to find (Art. 146) “punished as accom- 
plices of crimes committed according to the 
preceding article those who, knowing the object 
and character of the said acts, may, voluntarily, 
before or after the fact, have provided the guilty 
with shelter for meeting or escape,” with absol- 
vatory excuse in the case of near relations or 
connections. : 

The compilers, in Chapter 1X. On Unconsum- 
mated Infraction, carefully establish a distinction 
between divers degrees, (1) resolution formed 
individually or collectively to commit an infrac- 
tion, (2) and preliminary actions, which are not 
punished outside the cases provided for by law : 
(3) an “attempt at crime manifested by begin- 
ning of execution which has only been suspended 
by a circumstance independent of the will of the 
author is visited with the penalty of the same 
crime achieved, with the reduction of two or 
three degrees:” (4) any crime aborted by a 
circumstance independant of the Will of the 
author is punished as the crime itself with a 
reduction of one or two degrees’: (5) the evil-doer 
who voluntarily stops in the course of accom- 
plishment, or who voluntarily fails after having 
achieved all the acts necessary to accomplish- 
ment, is punished only for the wrong actually 
inflicted: ( ? a crime, impossible by reason of 
‘the nature of the act or the means employed, is 
not punished, ‘‘if the act and the means employed 


We must refer to the special . 


could only produce an injury less than that which 
the author proposed to himself, it is only pu- 
nished to the extent of the wrong actually pro- 
duced.” Attempted delict and delict aborted 
are only punished in virtue of a formal text. 
Attempt at contravention and contravention 
aborted are never punished. 

With Book I1., On Crimes or Delicts against 
the Commonwealih, we enter upon the special 
portion of the Penal law. From the very first 
provision we find a dissidence between the two 
parties of the Commission. ‘They agree on the 
principle that every Crime or Delict committed 
against the persons of the Emperor, the Empress, 
the Empress Mother, and the Prince Imperial, 
are to be punished as though they were committed 
by descendants against ancestors, but the mino- 
rity proposes certain provisions whose object is 
to strengthen or to assure repression (Art. 131). 
A wise foresight suggested to the compilers, who 
are acquainted with the history of parlia- 
mentary countries, Article 137, punishing ‘* with 
major detention those who, united in bands, and 
employing force against a Deliberative Assembly 
of political or administrative standing, or against 
a Juridical Body being part of Central or Depart- 
mental Power, have prevented it from uniting or 
deliberating, or constrained it to deliberate con- 
trary to its will.” 

The compilers settle, in Articles 144 and 145, 
the question of crimes against Common Law 
involved with political crimes, by applying 
the penalties of Common Law. The pain of 
death is, as with ourselves, suppressed in purely 
political matters. | 

The minority of the Commission proposes 
(Art. 154 47s, Chap. 3 47s) provisions relative to 
Crimes and Delicts against the Law of Nations. 
Chapter 3 47s contains two Sections—one treating 
of Piracy, the other of Zrade in Slaves and 
the Sale of Free Men. 

Chapter VI., On Crimes and Delicts against 
the Public Health, contains a _ Section 
against which we have nought to say, On fhe 
Commerce in and use of Opium. ‘To give an 
idea of the dread that opium inspires in Japan, 
we will only quote Article 268 :—‘‘ Whosoever 
may have manufactured, imported, or exposed 
for sale opium intended for smoking, shall be 
condemned to Penal Servitude for Life.” 

On the other hand, we find traces of our own 
legislation in Chapter VII., On Delicts against 
Public Morals and the Respect due to Cults, 
and in Chapter VIII., On Delicts against Free- 
dom of Trade and Industrial or Agricultural 
Labor. It is not only: jurisconsults: it is 
economists who have drafted this latter Chapter. 


These Chapters comprise the provision, that our 
Penal Code classes in its Book I11., On Crimes 
and Delicts against Private Persons :—for 
instance those which concern unauthorized 
lotteries and obstacles thrown in the way of free 
purchase at auctions. 

Section II. of Chapter XI., entitled On Crimes 


and Delictsof Functionaries against the Person, 
is remarkable for the respect it testifies for in- 
dividual liberty, security, and dignity. Let us 
quote only Article 316, according to which 
“any Judge, Officer of the Public Ministry or 
Police, who may use, or cause to be used, upon 
a suspected person, violence or ill treatment in 
order to extort from him avowals or declarations, 
shall be punished by imprisonment with labor for 
from six months to three years, and with a fine of 
from twenty to one hundred yen, without preju- 
dice to severer penalties, if occasion requires, for 
wilful blows or lesions.” Rights are protected as 
carefully as persons, as proved in Article 318, 
which punishes refusal and delay to decide, on 
the part of. any Judges, civil or administrative, 
criminal or military. 

Book IIl., On Crimes and Delicts against 
Private Individuals, contains incriminations 
almost all of which are borrowed from our legis- 
lation, but notice has been taken of the criti- 
cisms which have been passed upon _ this 
latter. For example, Waylaying, useless to say 
accompanied by premeditation, because it 
implies that necessarily, disappears in the de- 
finition of Assassination (Art. 327). Poisoning 
is no more than wilful homicide resulting 
from the administration of substances of a deadly 
nature (Art. 329). ‘‘ Certain gaps are filled up, 
or certain additions are made.” Murder is still 
qualified as Assassination, even in the absence 
of premeditation, ‘ when it has been preceded 
or accompanied by mutilation, physical torture, 
or other acts of barbarity ” (Art. 328). Counsel 
maliciously given to commit an act which causes 
death is punished, according to circumstances, 
as assassination, poisoning, or murder (Art. 
332) ; and that which entails lesions and bodily 
and mental infirmities is punished as would be 
such lesions wilfully inflicted (Art. 342). The 
case in which, desiring to kill or wound some 
one person, a person kills or wounds another, is 
specially provided for: the crime is treated as 
wilful (Arts. 333 and ; 39). | 

Legal excuses and causes of justification 
(same Chapter, Sec. III.) are the same as with us. 
Excuse resulting from provocation is formally 
refused “‘to him who, by his own fault, has ex- 

sed himself to provocation ” (Arts. 343 and 342). 

he generous notion which sees a cause of ex- 
cuse ‘‘in the transports of anger caused by 
blows or grave injury inflicted upon another in 
the presence of the accused” is endorsed by 
Article 344. Excuse is allowed to both parties 
when it is not possible to determine who has 
been the provoking party (Art. 345). It is ex- 
tended in a case wherein “‘ murder or violence 
has been the sole means either to prevent a rob- 
bery without violence from the person or to re- 
cover immediately the objects stolen” (Art. 


349)- , 
Article 352, while reducing legitimate defence 

to an extenuating excuse when the measure has 

been exceeded, in admitting none but this ex- 


(6) 


~~ 


cuse when the injury has been inflicted after the 
danger has ger gives legislative sanction 


to decisions which with us are only furnished 
by maxims or jurisprudence. 

The very force of circumstances did not al- 
low the compilers to leave homicide by impru- 
dence unpunished ; but Article 353, which fore- 
sees it, is not easy of reconciliation with Article 
89, according to which, “‘ there is no infraction so 
long as the accused had no intention to commit 
it or to do harm in committing it, except in cases 
wherein the Law punishes “— disregard of 
its provisions and its rules.” Not always can 


_» general principles be propounded without dan- 


ger. The same remark might be made, for 
instance, 2 propos of Article 369, assimilating to 
homicide and wounds inflicted through impru- 
dence any threat made in jest resulting in 
mental disease or death, Articles 454 and 400, 
—<ad propos also of the first of which punishes 
incendiarism, the second, inundation, caused 
not only by disregard of the regulations but by 
imprudence. 


Complicity in suicide is the subject of a 
special Section (Art. 356 to 358). 

Complaint of the injured party is necessary for 
the exercise of Public Action in case of threats 
(Art. 367), abduction, or kidnapping children 
or minors (Art. 383), offences to modesty with 
or without violence, and rape (Art. 390). 

The gravity of the penalty, in case of threats, 
varies with the injury produced upon the phy- 
sical or moral health of the person to whom the 
menaces have been addressed (Art. 368). 

Another Section represses, together with the 
abandonment of children, that of the aged, the 
sick, and the infirm (Arts. 374 to 379). 

In Section XI., On Crimes and Delicts against 
Good Morals, actions contrary to modesty are 
divided into two classes, according as the victim 
is more or less than twelve years old (Art. 386). 
In Article 389, it is the minority of the Com- 
mision that proposes to admit the aggravating 
circumstances allowed in our Article 333: it 
is permissible to ask how dissidence could 
occur on this point. Article 392 (2) “ punishes 
as a co-author him who by gifts, promises, threats 
or otherwise, has procured constitutive agency— 
“incited to debauch.” 

In Section XII., On Crimes and Delicts 


- against the reputation of others, we will men- 


tion Article 395, which punishes a lying 
plaint or denunciation made in writing or 
verbally, Article 402, which guards the principle 
of professional secrecy, in making, of cases 
applicable, a more complete enumeration than 
that in our Article 378. 

Chapter II. of k Il., On Crimes and 
Delicts against Property, deals with clandestine 
thefts or those committed without violence 
Se I.), vag? rey a whe nota om 
with violence Ht e provides, 
in Section III., for fo homed embezzlement 
of objects or treasure found. Among the other © 


be 


Art. 40). 
prescribed within the same delay as criminal — 


Sections we must take note of Section VIII., 
On Inundations, and Section 1X., On collisions, 
and sunk or foundered vessels, which shows the 
apanese legislator completing the work of the 


_ French legislator. 


The inspiration of Roman Law is_ not 


“perhaps foreign to Article 412, aggravating the 


penalty in case of a robbery committed “ during 
fire, inundation, shipwreck, tumult, or any other 
calamity.” | 

Leaving on one side many points upon which 
we could indicate differences from our own 
legislation, we will conclude this study on the 
draft of the Penal Code, by signalizing the ar- 
4 es of Contraventions in six classes (Book 

Fadi 

The draft of the Code of Criminal Procedure 
contains, first General Provisions, and then 
five Books :—Book.I., On the Organization and 
Competence of Repressive Tribunals: Book I1., 
On Search after, Prosecution and Instruction 
of Infractions: Book Ill., On Fudgment 
of Infractions: Book 1V., On the Altributes 
of the Court of Cassation: Book V., On the 

xecution of Fudgments, Rehabilitation and 
Pardon. 


In the General Provisions the rule that s/he 
criminals status ts civil, is not only laid down, 
but is explained with precision by Article I :— 
** If the two actions are pending simultaneously, 
whether before the repressive jurisdiction or 
before two different jurisdictions, the civil suit 
cannot be decided before the criminal one, at the 
risk of the nullity of the two decisions if, a civil 
sentence having the precedence, a penal con- 
demnation follows.” 

Among the methods of extinction of prosecu- 
tion, Article 8 (4) mentions “the abolition of 
penalty inflicted in virtue of a law passed after 
an infraction.” Does this paragraph mean that 
the infraction will thereafter remain unpunished, 
even in case the new law should substitute 
another penalty for the one that it abolishes ? 
The authors most probably supposed that an 
infraction ceases to be punishable in virtue of a 
new law ; but this time they have not expressed 
themselves with sufficient clearness. 

Prescription of eedure is confined to six 
months when it is question of contravention 
If, in principle, civil action is 


action, it falls, under the application of Civil Law 
when that has occasioned a judgment (Art. 


11), and porch ‘ notwithstanding the pre- 
scription of criminal action, and so long as the 


term of ordinary civil prescription has not 
expired, the aggrieved party preserves the right 
of action for damages and for restitution, 
conformably to the rules of Civil Law, but 
without power to attribute to the alleged fault 
the character of an infraction.” (Art. 12). 
Article 13 expressly includes in the term the 
day on which the act was committed. Articles 


' 


ee 


new 
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14 to 16 regulate in detail the cases and bearings 
of the interval. 

Damages are awarded the accused, not only 
‘in case of nonsuit or acquittal,” if there has 
been bad faith or grave fault on the part of the 
accuser, plaintiff, or prosecutor, but even in 
case of condemnation and acquittal “if the 
fault of the plaintiff or accuser has consisted in 
Serious exaggeration of the acts incriminated 
(Art. 18). 

Articles 21 to 23 contain general rules as to 
the manner of calculating such adjournments 
as are allowed by the Code: Articles 24 to 26, on 
the manner in which notices have to be given: 
Articles 27 and 28 on all documents drawn up 
by a public officer. 

The first Book treats of the Organisation and 
Competence of Repressive Tribunals. The 
rules which our legislators have laid down, in 
our codes and special laws, are here co- 
ordinated : it is in the Common Provisions and 
not by themselves in a category of infractions, 
as in our Code of Criminal Instruction, Article 
227, that connexity, approximately as it were, is 
defined as it is with us. 

Articles 41 tc 44 deal with competence ra/ione 
loct ; cognizance of an infraction is attributed 
to that one of the tribunals within whose 
circumscription the infraction has been com- 
mitted ; and the place of arrest is only taken 
into consideration. (1) if there is any uncertainty 
as to where the infraction was committed: (2) 
if the same infraction was perpetrated at the 
same time or successively within the range 
of many tribunals: (3) if many distinct infrac- 
tions have been committed in different jurisdic- 
tions :——‘‘ In a case where several tribunals are 
competent, if there has been no reason for 
preliminary arrest, or if it could not be effected, 
the tribunal which first commenced instruction 
or procedure is alone competent” (Art. 44). 

A privileged Court is provided for Justices of 
the Peace, Judges, officers of the Public Mini- 
stries, and Secretaries. The derogations from 
the ordinary rules of procedure which this renders 
necessary are laid down in Articles 49 to 54. 

Articles 56 to 60 deal with competence. The 
rules are the same as those we follow; but they are 
here expounded in such a manner as to form a 
separate theory, to understand which is easy, and 
whose application is general. 

As with us, the Justice of the Peace 
discharges the functions of simple Police Magi- 
strate ; but the Deputies (suppléan/s) of a Justice 
of the Peace may sit on the bench with a 
consultative voice [Art. 62 (2)|. In case ofa 
Commissioner of Police being prevented from 
attending, the functions of the Public Prosecutor 
will be fulfilled by his Deputy, if there be one, 
or failing that by a Deputy of the Justice of the 
Peace [ Art. 63 (3) ]. 

Correctional Tribunals are the subject of 
Chapter II., Article 66 (2) charges them with 
preliminary instruction in case of Delicts and 


Crimes :—‘‘ The functions of the correctional 
Judge are conferred for one year, in each 
tribunal of arrendissemen/, on one or several 
titular Judges, by the President with the advice 
of the tribunal and Government Commissioner 
Assembled in Council. They cannot be con- 
ferred on the same Judge for two consecutive 
years, nor be given to the same Judge a third 
time before all the Judges of the Tribunal have 
been called to discharge the said functions 
during one year at least.” It is a rotation sur- 


rounded by guarantees; and the same system | 


applies to the Court of Appeal sitting on correc- 
tional matters (Arts. 75 and 76). In the Cor- 
rectional Tribunal, as in simple Police cases, the 
right to be present, with consultative voice, is 
given to Deputy Judges [ Art. 69 (2)]. 

Enumeration of officers of judiciary police is 
found in Article 72. Some correspond with 
the Government Commissary. Such are the 
Prefect and the Vice-Prefect of Police in ‘Tokiyo, 
Prefects and Vice-Prefects in the Departments : 
the second are Commissaries-General, Com- 
missaries of Police, Sub-Prefects, Judges of the 
Peace, Mayors, tn the districts where officers of 
one of the grades above described have not 
their residence (Art. 72). It is not a question 
here of the Judge of Instruction as in our Article 
yg. The officers who have just been named, if 
they have deputies, are replaced by them in 
case of hindrance. The right of conferring 
rogatory commissions and te necessity of filling 
them are defined with the greatest minuteness 
by Article 73. Lastly, Article 78 permits the 
Procurator-General to “‘ make by himself or one 
of his substitutes, in the whole extent of the 
circumscription of the Court of Appeal, the acts 
of judiciary police and prosecution, which are 
attributed to the Government Commissionary in 
the correctional Tribunals.” . 

Criminal Tribunals are composed, like our 
Assize Courts, of a President, two Assessors, 
and Jurors to the number of ten only. The 
rules according to which the President and 
Assessors are designated remind one of the 
French system even in its complications, with 
modifications destined to give more safe-guards 
to the defence. The composition of the jury 
depends upon a double drawing by lot, the first 
_ giving a Session list, the second a judgment 
list (Arts. 86, 89 to 91, 454 to 460). But there 
is a special law for the Jury which prescribes the 
mode of drawing up the annual list. The func- 
tions of the Public Minister “are filled by the 
Procurator General or a substitute designated 
by him. The Procurator General may also 
designate for these functions that prosecuting 
official who took part in the preliminary in- 
struction. Failing special appointment, or in 
case of inability to act on the part of him who 
has been designated, the said functions shall be 
fulfilled by the Government Commi in the 
civil tribunal where the session is held or by 
substitutes nominated by him.” 


Book I. closes with the organization of a High 
Court, doubly competent by reason of the quality 
of certain persons and the nature of certain 
affairs. 7 

Book II. treatsof the /nguiry into, Prosecution 
and Instruction of Infractions. 


We will specially remark, in what concerns 
complaints and denunciations, the double com- 
petence of the Judge of Instruction and the 
Government Commissary. If they are preferred 
before the latter he may, in case of urgency, and 
if the deed appears to involve imprisonment or 
a graver penalty, preside at the first verifications 
and at the interrogation of the accused and 
witnesses, after which he will send the docu- 
ments to the competent Judge of Instruction, with 
his advice in his requests, if there is occasion. 
The officers of the Judicial Police may also, in 
case of urgency, make the verifications and 
interrogatories, and must send the documents to 
the Government Commissary under whom they 
serve” (Art. 107). These provisions relate 
to the case of urgency, which is not provided for 
with us. What is borrowed from us is what is 
special to flagrant infractions (Art. 114 ¢/ seg.). 
The difficulties to which Article 106 of our Code 
of Criminal Instruction has given rise are removed 
by Article 116 of the Japanese Code, thus con- 
ceived :—‘‘ Any Agent of the public force, any 
functionary having the righttocommand or require 
its services, or being in the exercise of his duty, 
who shall surprise:a person in an act of crime 
or flagrant delict of a kind involving imprison- 
ment or a graver penalty, must arrest the said 
person, or cause him to by arrested, without 
warrant or order for arrest.” 


The methodic spirit of the whole work. is 
found in Article 123, in which the Government 
Commissary is shown the various actions that 
he may have to take when he has terminated his 
inquiries. The attributes of the Judge of In- 
struction are detailed with precision in Articles 
29 ef seg. The legislator takes care to describe 
to him explicitly his part and that of the Go- 
vernment Commissary, by fixing the cases in 
which they act separately or in concert. 


One section (Arts. 133—155) is devoted to 
warrants. This is not a point in which the 
compilers of the Draft have made any conces- 
sions to the criticisms directed against our Code. 
We find our four warrants—to appear, to bring, 
hold, and to arrest ;5 but the cases wherein they 
must be issued, the conditions to which they 
are subordinated, the effects which they produce, 
are determined in a more precise manner. For 
example, “after. ten days from the execution of 
a mandai de dépét, the judge of Instruction must 
either change it into a mandat darré/ or set the 
accused. provisionally at liberty with or without 
bail.” Solitary confinement (for accused persons) 
is established. The conditions of its infliction 
are carefully explained in a special section (Arts. 

(3) Comparrution, 4’ Amener, de Dépét, et d Arvét, 


156 to 159); the power of the Judge of Instruc- 
tion is only limited by the necessity of making a 
report, giving his reasons to the President of 
the Tribunal in case of its renewal, and by that 
of interrogating the accused at least twice in 
each period of ten days after which such solitary 
confinement, if it is not renewed, expires. 

In our Code of Criminal Instruction there are 
only scattered provisions for the proofs to be 
furnished before the different jurisdictions; rules 
of detail laid down in regard to divers cate- 
gories of infractions; and one has often some 
difficulty to decide whether what is said of one 
category should be extended to another. The 
compilers of the Draft have thought fit to devote 
one Section to proofs generally (Arts. 163 ¢/ 
seg.): their system is that of conscience proofs 
(hit 160). | 

They employ, generally, such methods of 
investigation as are in use with us, without 
enfeebling them, and sometimes even streng- 
thening them, but leaving out all that is in- 
sidious and liable to abuse :—‘‘The Govern- 
ment Commissary may always assist at the 
interrogation of the accused, and ask the Judge 
such questions as it may appear to himself 
advantageous to put” (Art. 164). “The Judge 
may urge the accused to avow his guilt, to 
designate his co-authors and accomplices, and 
to make any such other declaration as he may 
think is in accordance with the truth; but he 
must not, in order to obtain confessions, use either 
threats or intimidation, either illusory promises 
or false allegations ” (Art. 165). The accused 
may obtain a copy of his statements. 

The right of delegation is expressly extended 
to acts for which it is practised in fact, but 
contested in law, with ourselves. 


‘In matters — 


ee | 


of small gravity, the Judge of Instruction may | 


charge the Justice of the Peace, even within his 
circumscription, with visits to places and domi- 
ciliary investigations such as are above described ” 
(Art. 183). Article 184 bestows on the Judge of 
Instruction in most ample terms the right of 
intercepting letters, despatches, etc., “ addressed 
to the accused or other persons concerned in 
the instruction, or forwarded by them.” 

A remarkable provision is that which limits 
the number of witnesses :—‘‘ If the number of 
persons designated to be summoned (before 
the Judge of Instruction) exceed five in correc- 
tional, and ten in criminal, matters, whether on 
the side of the prosecution or the defence, 
the Judge may confine himself to summoning, 
first, the five or ten persons who have been first 
indicated to him or whom he may deem to be 
the best informed, with discretion to summon, 
afterward, a greater number, if he thinks it 
necessary for the discovery of the truth” [ Art. 
185 (2)). 

“If the witness refuses to take oath, he will 
be condemned, without appeal, to a fine of from 
five to twenty yen at the discretion of the Public 
Prosecutor ” (Art. 196). Article 197 enumerates 


a special paragraph. 


from Acts of Instruction. 


those who are not required to take oath; and 


Article 1g1 those who are not allowed to do so. 
Article 201 punishes a refusal to explain in 
the same way as failure to appear, with a re- 
servation in favor of professional secrecy. 


The matter of expert testimony is treated in 
We observe that, accord- 
ing to Article 209 (2), “‘ women and foreigners 
may be appointed experts.” 

Instruction of flagrant Infractions (Art. 208 


ef seq.) is regulated on the same principle as with 


us ; butifthe Government Commissary isinformed 
earlierthan the Judge of Instruction, he may, after 
having informed the latter and without waiting 
for him, proceed in whole or in part with 
such proceedings as are in the function of that 
magistrate (Art. 220), the same rights only 
devolve, in a less degree, upon subordinate 
officers of the Judiciary Police (Arts. 222 and 223). 

The Judge of Instruction may always order 
an accused person to be set, provisionally, at 
liberty, ‘“‘ with the understanding that he must 
comply with every order to appear during the 
course of the instruction and to receive judg- 
nient if necessary,” subject to asking for the 
conclusions of the Government Commissary, 
and subject also to the protest of the latter, 
when the accused is under a warrant of 
arrest (Art. 230) :—*“‘ Liberation may always be 
subordinate to a bail guaranteeing the ap- 
pearance of the accused, the amount to be fixed 
by order.of the Judge according such liberty.” 
(Art. 232). We may remark here the exclusive 
employment of bail for the appearance of the 
accused (cf. Art. 234). 

In Section V1. the Code treats of the Closure 
of the Instruction, After having determined the 
functions and obligations, both of the Judge of 
Instruction and the Government Commissary 
during the term of instruction, in such a way 
that the former retains all his independence, and 
the latter is never left ignorant of the process, 
the Draft indicates the five different orders that 
may be given, thus, order of incompetence, of zon 
lieu, sending before a simple Police Court, send- 
ing before a Correctional Tribunal, and lastly, 
sending before the Criminal Court in state of 
accusation (the machinery of the Chamber of 
Accusation having been suppressed), the con- 
sequences of these orders, notably as regards 
individual liberty, and the question of contumacy. 

Chapter IV. is devoted to Methods of Relief 
The draft takes 
notice, first of all, of a class of acts including, 
(1) decisions rejecting a declinatory or an ex- 
ception of incompetence, (2) service of an 
order de dépd/ or darret contrary to law, (3) 
grant or refusal of provisional freedom when the 
Judge has not complied with the forms and con- 
ditions prescribed by law on this subject, (4) 
any other decision which may constitute an 
abuse of power. Protest is open to the accused 


as well as to the Public Prosecutor (Art. 258). 
It is the Tribunal which decides the point, in 


Council Chamber with three Judges at least 
(Art. 260), save an appeal which can only be 
received together with an appeal against the 
order for closing. A second class includes 
these Orders for Closing. ‘They may be, in all 
cases, protested against by the Public Ministry 
(Art. 274), by the prosecutor in certain defined 
cases (Art. 275), and by the accused (Art. 276). 
Here also it is the province of the Council 
Chamber to decide. The orders of the Council 
Chamber, deciding on a protest, may themselves 
be appealed from in which case the higher 
Court has very extensive powers (Arts. 282, 
287, ef seg.). It will be seen that the accused 
is treated far more liberally in the Japanese 
Draft than by the French Code; and that the 
institution of the Council Chamber is invested 
with attributes whose object is to offer guaran- 
tees without fettering procedure. 


Articles 261 to 263 treat of the exception of 
“ conflicting jurisdiction” which may be taken 
by the Public Ministry, the accused, or the pro- 
secutor, when two Judges of Instruction, or one 
Judge of Instruction and a Tribunal may simul- 


taneously have taken up the same affair or _ 


kindred cases. The order of the Judge of 
Instruction can be protested against: the con- 
flict may be stopped by the Council Chamber, 
when it has not been stayed by the Judge of 
Instruction himself; and it is only in case the 
exception has been carriedto these two degrees 
that there is need to'refer to the ruling of the 
Judges. 

Articles 264 to 273 contain very perfect pro- 
visions anent the causes for challenge of Judges 
of Instruction, Clerks of Court, and all officers 
of Courts of first Instance or of Appeal deciding 
upon recourse against an act of instruction. The 
same system, with the modifications which may 
be necessary in procedure, is applicable to 
Jurisdictions of Judgment. Thus, one of the 
gaps in our own criminal legislation, forcing us 
to apply the provisions of the Code of Civil 
Procedure, is filled. As for the Government 
Commissary, he cnly can challenge himself: he 
cannot be challenged. 


Book III. treats of fudgment on Infractions. 
Faithful in all respects to an excellent system, 
this Draft includes (in Articles 301 to 375) the 
provisions common to the three orders of juris- 
diction. There are many more than with us. 


In the very first Article in the Book, Article 
301, we find a precaution taken against a species 
of arbitrariness :—*‘ The roll of the cases to be 
heard, for each day of audience shall be ar- 
ranged according to the order of their inscrip- 
tion in the registry of the Tribunal concerned.— 
Notwithstanding, the President of the Court may 
modify this order, whether of his own motion, to 
shorten preventive detentions, or on the demand 
of the parties, for weighty and justifiable causes.” 

The rights of the defence are recognized on 
the same principles as with us. -The reserva- 
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tions which the violence of the accused in the 
famous trials of 1830 to 1835 forced the legis- 
lator to introduce, will be found reproduced in 
Article 305. The necessity of suspending the 
debates when the accused is unable to attend 
by illness and when he is in a condition of 
mental alienation, is here recognized by formal 
text, that of Article 306. 


The attributes of the Presidents are nearly the 
same in all the jurisdictions. There is no dis- 
cretionary power proper to a Court of Criminal 
Justice. 


Acquittal is distinguished from ‘placing 
beyond prosecution” (mise hors de poursuite) 
which is pronounced in the following cases :— 
‘** (1) if the deed incriminated is not punishable 
by the law; (2) if prescription from prosecution 
has been acquired; (3) if the infraction has 
already been the subject of a judgment: (4) if 
the deed has been amnestied: (5) if the accused 
finds himself possessed of an absolvatory excuse 
allowed by the law; but always provided that 
the exception has not been already rejected 
during the instruction by the Court of Cassation” 
(Art. 366). 


Article 357, holding that “by the judgment 
which shall decide on a prosecution, the 
Tribunal shall decide at the same time on the 
civil suit brought by the party who feels him- 
self aggrieved, and upon the suit in indemnity 
by the accused,” makes no distinction according 
as the process terminates in condemnation, ac- 
quittal, or ‘“‘placing beyond prosecution.” It 
effaces that distinction in our law which reserves 
for the Court of Assizes the faculty of deciding 
upon damages in all cases. 


Among other provisions favourable to the de- 
fence we will mention Article 363 :—‘ The con- 
vict may be relieved from failure resultant upon 
the expiration of the adjournments fixed for his 
various remedies, if he proves that there has been 
for him or for his representative any hindrance 
resulting from force majeure or fortuitous cir- 
cumstance, without fault on his part or that of 
his representative. In this case recourse must 
be formulated within the term of legal delay 
beginning with the removal of the hindrance, by 
reason of a petition stating the. motives with 
proofs in support.” The Public Minister has, it 
is true, the same right; but he will very rarely 
have to make use of it. The same spirit of 
liberal justice is apparent in Article 368, where 
it is said, without distinction between the juris- 
dictions, that, in case of contradictory sentences 
the President will apprise the condemned of the 
privilege which he enjoys to obtain, at his own 
expense, copy of or extract from the judgment, 
of such rights to appeal, or powers in cassation, 
as may belong to him ; and of the period within 
which he can apply this remedy. 

omg peints of detail are foreseen by a legis- 
lator who has appeared late enough to profit by 


at 


knowledge whereof experience has proved the 
importance, to appropriate whatever useful rules 
practice has spontaneously admitted, and to adopt 
and complete them. We cite Article 369, relating 
to the rectification of errors or omissions in 
minutes of judgments, and Articles 374 and 
following relating to the docket of cases kept by 
Clerks of Courts. 


The Common Provisions are followed by three 
Chapters, containing Special Provisions for the 
three kinds of infractions. Each of these 
Chapters commences with an Article (376, 406, 
431) wherein the legislator enumerates, with 
his itual care, the various methods of settling 
competent jurisdicticn: he does not wish his 
interpreters to be obliged to assemble scattered 
provisions, but presents a complete picture. 


The method of interrogating the prisoner both 


~before the Criminal Court [Art. 465 (11)] and 


the other two Tribunals (Art. 383 and 414) is pre- 
scribed. The only difference is in what concerns 
the effect of aconfession. Before the two inferior 
jurisdictions, “‘ if there has been full avowal on 
the part of the prisoner there will be no occasion 
for the production of other proofs except in 
case the prosecuting party requires it, or the 
Court orders it of its own accord ” (Art. 384). 
If there is only an imperfect confession 
other proofs are produced (Art. 385]. On the 
other hand “‘a confession, however full, by the 
accused does not absolve the Court” (criminal) 
“‘and the Jury from proceeding to the full in- 
vestigation of the affair.” {Art. 465 (3)]. 


The procedure which ought to be followed in 
cases of default by the accused in simple Cor- 
rectional Police cases, offers some peculiarities 
worthy of remark. The processes-verbal or re- 
ports are read; but the witnesses for the pro- 
secution are not heard unless the pursuing party 
desires it. The witnesses of the prosecutor are 
heard in support of his demand: the rebutting 
witnesses present are heard, if the Public Mini- 
ster, the Prosecutor, or the parties civilly re- 
sponsible, require it, or if the other side's wit- 
nesses have been heard. The Judge may also 
hear any witnesses of his own accord (Art. 389). 


Right to appeal from a simple Police sentence 
is accorded not only to the prisoner condemned 
to arré/s (the mildest form of detention) but to 
the Public Ministry if the Court has not ordered 
the arrés in conformity with its conclusions. 


In this case the right of the prosecution is 


strengthened by the Draft. Appeal is open, with 
us, “‘ when fines, restitutions, and other civil re- 
parations exceed the sum of five francs in 
addition to the costs” (Art. 172, Code dinsir. 
ris ml The 8 0 leaves the fines eal one ee 

adopts another principle. ‘‘ Ap will be 
allowed on the part of the prosecutor, the pri- 
soner, and the persons civilly responsible 
respectively, on the subject of wage when- 
ever the claim exceeds the scope of the civil 
competence of the Justice of the Peace in last 
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resort.” Lastly, appeal is receivable, “on the 


' part of all the parties to the cause, for incom- 


petence, abuse of power, and any violation of 
the penal law or of the form prescribed, on pain 
(if they do not succeed) of nullifying their 
interests” (Art. 396). An appeal, primarily 
limited to certain heads of judgment, may 
always, even at the hearing, extended to 
others ; and, on the other hand, the respondent 
can always formulate a counter appeal (Art, 
401). Finally, Article 403, which Article 415 
declares applicable in correctional matters, deter- 
mines the effects of the appeal according to the 
principles followed by our legislation, although 
they are not expressed in our Code. 


In Chapter III., On sentence for Crimes, we 
will remark Article 452, including the address 
that the President should make to teach Jurors 
their rights and their duties. It is a veritable 
treatise, very complete, on the matter; and the 
Draft takes the sage precaution of distributing 
printed exemplars among those who have heard 
it. True, itis only pronounced once, in the solemn 
audience where the Session list is definitely 
arranged. The Jurors take oath for the whole 


term of the Session at this sitting: they have to 


affix their seals to the written form of eath (Art. 
453): here we have a detail peculiar to Japan. 


We will mention Article 475, which deals 
with the summing up of the President, to 
whom it recommends the greatest impartiality : 
Article 484, holding that “in the matter of pre- 
scription, the jury will only be interrogated if 
there is doubt or dispute as to the period at 
which the crime was committed ;” Article 486, 
determining the question, that may be asked as — 
the result of the debates, independently of the 
questions relating to the indictment, as it is 
framed in the order or the warrant for sending : 
Article 508’ which provides for the case in which 
the Court, after the verdict has been given, can 
send the Jury back to its Deliberative Cham- 
ber. According to Article 415, when the ac- 
cused is declared not guilty, it is the Court 
which pronounces his acquittal. The Chapter 
terminates with rules of Procedure for contumacy. 
We will mention Article 523, a paragraph of 
which permits the Court “ to recognize, in favor 
of the accused, legal excuses or the existence of 
extenuating circumstances.” | 


Book IV. treats of the Aftributes of the Court 
of Cassation; and the first Chapter, Of Ap- 
peal in Cassation. Article 533 enumerates the | 
causes which may open the way to Cassation : 
they are fifteen in number ; but Article 537 in- 
dicates the cases in which the different parties 
may avail themselves of one or other of ther. 
Further, an extraordinary appeal may be 
formed by the Procurator-General with the 
Court of Cassation either of his own accord or 
by order of the Minister of Justice “from judg- 
ments or orders carrying a condemnation not 
authorized by law, in regard to the facts re- 


cognized by the judgment, and which neither 
the person sentenced nor the Public Prosecutor 
with the Tribunal would have assailed within the 
prescribed delay” (Art. 540): against “‘judg- 

ments or orders, be they of acquittal, ‘ beyond 
the reach of prosecution ;’ or of lighter sentence 
than that which the law ordains, (1) if there 
has been corruption of Judges or Jurors ; (2) if 
violence or grievous threats have been employed 
toward those persons; (3) if there have been 
false declarations in rebuttal, obtained by the 
same means, whether on the part of witnesses, 
experts, and interpreters, or of the public officers 
charged with the verifications;” on condition 
that “the accused has been condemned as 
author, instigator, or accomplice in the said acts 
of corruption, violence and threats ” (Art. 541) : 
finally when there is contrariety in the provisions 
of the same judgment or of two different judg- 
ments” (Art. 542). This appeal may be 
formulated at any period against decisions 
susceptible of protest or appeal thus differ- 
ing from the ordinary bigs In the case 
foreseen by Article 540, Court itself, after 
having annulled the decision, applies the law : 

this is not so in the cases foreseen by Article 541, 
except if the sentence passed is too light in 
view of the facts established. Article 543 
regulates, with distinctions, the deduction of 
penalties privatory of liberty, already undergone 
on a sentence cancelled, from the new penalty 
inflicted. : 


Cases of the non-receivability of appeal are 
limitatively determined, and are the subject of 
special and expeditious procedure (Arts. 552 


and 553). 


We have seen that the Court of Cassation de- 
cides without return, at least in certain cases, 
upon extraordinary appeal of the Procurator 
General. It should act in the same manner 
when it breaks a decision for false application 
of the law to deeds of which the accused has 
been found guilty (Art. 561): when a Court of 
Assize, after the Jury has returned a verdict of 
“guilty,” has wrongly admitted an exception 
against the lawfulness of the prosecution, and 
pronounced the acquittal of the accused ; butif the 
same method of cassation is proposed a i 
the decision of a Correctional or simple Police 
Tribunal, the Court will quash the sentence and 
send back the affair to another Tribunal of the 
same order (Art. 562). This idea of the Draft 
is clear, and commends itself without eso 
whenever there is only question of age ify Sle 
law: a sending back is then useless, the 
_ of Cassation pronounces. In simple and cor- 
rectional Police cases, an exception admitted 
against the propriety of prosecution has prevented 
searching examination: the case must be sent 
elsewhere. In a Criminal Court the Jury has 
Repeater waar guilt, the examination of the facts 

: and the question of receivability 
is the only one to decide. 
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The decisions of the Court of Cassation have, 
from the first cassation, the force of chose 
jugée in points of law. ‘Further, the Tribu- 

to the Court to which a cause is sent back 
cannot, without being guilty of a denial of 
Justice, declare itself incompetent for the cause 
on which the Court of Cassation has. decided, 
nor admit any Rego. ey against the receivability 
of a prosecution which may have been rejected 
by the said Court” (Art. 570). 


Article 573 prohibits protest against the decrees 
of the Court of Cassation, but establishes certain 
guarantees to insure that the legal explanations 
shail reach the unsuccessful petitioner. On the 
other hand civil petition is permitted (Art. 577). 

A remarkable 1 aout is that of Article 575 :— 
“In all cases cassation of a judgment or 
decree may occur, in virtue of Articles 532, 540, 
541, and 542, if the Court recognizes that there 
has been grave fault or serious aaaiianans on the 

art of one or several known members of the 

ribunal or Court, it can pronounce against 
them, at the request of its Procurator General, by 
warning, reprimand, or censure, according to the 
gravity of the case, without prejudice to more 
serious penalties, if occasion requires in the case 
of Article 541.—The Court has the same right, 
when, adjournments or term of-appeal having 
expired and cassation having become impossible, 
the Procurator General submits to it documents or 
judgments, smirched with the same vice.” One 
sees that the Court of Cassation is invested with 
immense power over all the magistracy. 

In Chapter Il., On Appeal in Revision, 
we must signalize Article 532, which adds two 
cases to the three provided for by the French 
law: (1) If after a sentence for a Crime 
or Delict committed in a place and at a time 
determined it is afterwards proved by an authen- 
tic document, drafted at the same time and 
in another place, that the prisoner was 
at the making of that document ; and if, sa 
this place is so far from the site of the infraction 
that the prisoner could not in any probabili 
have been the author of the said infraction: (2 
if one or several of the Judges or Jurors who have 
taken part in the judgment have been con- 
demned for corruption on the occasion of the 
affair in which sentence was passed, save the 
case in which such corruption may have been 
exercised by the prisoner himself. Let us con- 
gratulate ourselves that a similar provision did 
not appear necessary to the French legislator. 


~ Finally, Book V. treats of Zhe Execution 
v u Ahr, Rehabilitation and Pardon. 

th we have noticed in the scheme rather 
what fers from our legislation than what 
resembles it, we will signalize Article 628, 
which places penitentiary establishments under 
the control of the Minister of the Interior. Such 
is with ourselves the actual condition of mat- 
ters; and, as is known, it has been briskly 
attacked of late, years. Article 629 adopts 


legislatively our useful institution of a judi- 
ciary cash-box. On the other hand Article 
625 is a proposal very proper to the Code. 
It confers right to petition for pardon or 
commutation of sentence on the fudees and 


Jurors who participated in the conviction, within 
three days, on the Government Commissary of 


the jurisdiction that condemned, and on the 
Governor of the penitentiary establishment where 
the penalty is being worked out, at any time. 
It also permits the Minister of Justice to recom- 
mend whenever he pleases, the prisoner for 
pardon to the Emperor; and it keeps perfect 
silence as to the convict himself. 
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PENAL CODE AND CODE OF CRIMINAL 
PROCEDURE IN JAPAN. 


TRANSLATED FROM THE GERMAN OF Proressor Dr. S. Maver, VIENNA. 


No apology will be needed for the following 
attempt at presenting a sketch of the above code 
of laws which came into force on the first of 

anuary of this year in the Empire of Japan. 
rner, whose assistance was given in the pre- 
paration of the Penal Code — a fact which in 
should command respect for the Laws—de- 
clares? that the draught, upon which his opihion 
itself was asked, showed great progress, ‘“‘ The 
penal system is rationally constructed, the de- 
finitions of crimes are given in simple clear out- 
lines, the penalties attached are proportionate 
and humane, and the experience of the cultured 
world as well as the progress of Euro science 
has been regarded throughout.” With this view 
in his mind Berner gives the Japanese regula- 
tions regarding police supervision as well as the 
instructions of the Japanese Penal Code re- 
garding confiscation, and conditional discharge, 
in the Disich translation of the draught. These 
codes now lie before me in their Japanese- 
official French translation ;3 but I have repro- 
duced them in a (German) translation so as to 
show their exact connection and give their 
most essential regulations, because 1 thought 
this the only way to give a faithful pic- 
ture of the important reforms which have 
been accomplished in the field of penal legisla- 
tion in this remarkable land which strides with 
gigantic steps along the path of civilization.s Of 
course we are now dealing with a presentation, 


r. ta, and 
the Japanese ssy Mr. Gurzi (?) Tanahashi, ! 

bd ay ste Bar of soveral hours duration, for 

three whole months with to a Japanese Penal Code, the 
mein a French translation on 
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most 2 geome In this 
zeal and discre- 
th regard to the 


and not with a criticism of these laws. The 
peculiar circumstances of Japan and her people 
are too far removed from us to allow us to judge 
in every particular as to the adaptability of this 
or that regulation. The fact that Japan has 
undertaken so notable a reform at all is remark- 
able enough, and from the standpoint of inter- 
national intercourse should be hailed with joy. 
On this accouut it seems proper to direct the 
attention of foreign nations to these results of 
penal legislation. Considered from the higher 
and more general standpoint of human progress, 
one would not be justified in undertaking either 
a criticism or a comparative treatment : we must 
take these laws as a whole and compare them 
with other codes asa whole. What Montesquieu 
well says with regard to the comparison of 
French and English legislation’ is equally 
applicable here: ‘“ Ainsi pour juger lesquelles 
de ces lois sont les plus conformes 4 la raison, 
il ne faut pe comparer chacune de ces lois a 
chacune, il faut les prendre toutes ensemble, et 
les comparer toutes ensemble.” 

Nevertheless it may be well, in a few intro- 
ductory remarks, to give the characteristics of 
these two Codes. We draw a distinction between 
the Penal Code and the Code of Criminal Pro- 
cedure. The first seems to excel the second in 
importance and essential value, for the criminal 
procedure, much more than the Penal Code, 
confines itself to the inherited rut of French 
Legislation. As regards the justiciary and a 
great part of the regulations for criminal pro- 
cedure, we find on the one hand a close connec- 
tion with the Code d' instruction criminelle, and 
on the other, frequently successful attempts 


to break through the numerous hard and un- - 


natural formalities of French legislation ; or at 
least to lighten them and bring them into har- 
mony with later procedure, and thus to realize, 
in well-digested regulations, at least some of 
those great principles which constitute the legal 
acquisitions of late decades. ee 

he principle of evidence lies at the basis of 


the code: no sort of judicial presumption to the | 


disadvantage of the accused is allowed to result 
®) Esprit des lois, tome IV, p. 241, 
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from preliminary examinations; on the other 
hand the preliminary examination is allowed to 
exert too great an influence, at least formally, on 
the actual trial, since documents of considerable 
range may be presented and read. This is seen 
especially in those regulations which allow in 
the trial the reading of the declarations of wit- 
nesses in the preliminaryexamination. Otherwise 
the procedure abides strictly by the principles 
of oral and direct evidence. Although not al- 
ways with perfect success, the law endeavours 
to maintain the principle of complaint, and to 
realize it in a far greater degree than the formal 
concession which the French Code dinstruction 
criminelle makes to the same principle. The 
procureur-general and the examining justice are 
placed together as mutually perfectly indepen- 
dent persons ; the procureur-general presents his 
charges, the examining justice decides regarding 
them. The commencement and continuation of 


procedure depend essentially on the determination 


of the complainant ; on the other hand, in order 
to bring out the truth, a considerable amount of 
official activity is expected of the Court, which 
at times is binding on the complainant.—The 
principle of publicity is strictly maintained. A 
judge of the realm must decide in all criminal 
cases.—One very pleasant feature is the favour 
which the law extends to the defence, the liberty 
of which is preserved and protected in eve 
possible way, and in court procedure with 
extraordinary rigor, indeed a number of these 
regulations might well be recommended for in- 
corporation into the latest legislation (of Europe). 
The code-recognizes also the right of compen- 
sation in case of a legal cessation of procedure 
or of acquittal ; it is true this is only as regards 
the complainant, informer, or prosecutor, but 
at the same time Art. 16, of the Criminal 
Procedure is a modest beginning in the applica- 
tion of a principle, which is estimable and justi- 
fiable from a theoretical standpoint, but the 
practicability of which can be shown only by 
experience. The humane instructions regarding 
the treatment of the accused in the preliminary 
examination, so entirely in harmony with the re- 
gulations which aim at securing a substantial 
defence, are worthy of special notice; on the 
other hand as a correlative may be mentioned 
the rigor of those regulations which fix the 
Legge of a magistrate who may exceed 
is duty (exces de pouvoir). The system of 
legal remedy which rests somewhat on the same 
principle is rather complicated : there seems to 
be here almost too much of the good thing for 
the realization of the largest justice. The legis- 
lators of this code were not willing to reject the 
regulations of the French Code d' instruction, 
which amid many defects has been shown by 
the experience of more than seven decades, to 
ssess undoubted advantages, but on the other 
and they wished to go beyond the narrow limits 
of the French system, and thus without precedent, 


particularly in the matter of authoritative over- 
coming of informalities by means of the court 
of cassation, while preserving the apparently 
cramping forms of French justice, they have 
admitted a freedom for the criminal procedure 
of Japan which many a later Code might well 
envy. ) 

Altogether, we have before us in this Criminal 
Procedure a work which, without dealing parti- 
cularly with its various excellencies and defects, 
places upon Japanese Courts of Justice a task 
which is as d as it is responsible. For if 
the Criminal ure is to be in a position to 
accomplish the object of the same, namely to 
restore the true order of justice by punishing 
the really guilty, there is need of a great ex- 
penditure of the intellectual and material resources 
of this energetic land to produce cultivated 
judges and courts which, in their composite 
character, can claim perfect confiderice, so as to 
accustom the Japanese people to the course of a 
well ordered administration of penal justice, to 
facilitate the almost sudden transition out of the 
undeveloped, uncodified conditions of justice 
which had previously prevailed, and to adjust 
the law itself to the needs of the land, which for 
the time being it seems to exceed. But for 
those nations who have come into more active 


* intercourse with Japan there cannot but arise a 


pleasure in the consciousness of the fact that the 
prosecution and decision of punishable offences 
are regulated according to European models, 
and that thereby a still stronger and securer 
foundation has been laid for the cordial relations 
which already exist between us and that Empire 
now developing in so remarkable a manner. 

As a matter of course the Criminal Procedure 
can show whether it is successful or not only in 
connection with the penal Code. 

In this connection the whole matter has a 
more favorable aspect. Although it is true that, 
in consequence of copying too closely the model 
of the French Code d instruction criminelile, the 
Criminal Procedure of Japan does not always 
deserve unlimited praise, on the other hand we 
cannot withhold from the Penal Code the un- 
reserved admiration which has already been 
expressed by an authority so generally acknow- 
leah in the field of penal legislation.® We 
have here to do with a really remarkable phe- 
nomenon, and although from the nature of the 
case the Code is not an independent one, and no 
new ideas of penal justice are evolved, it is never- 
theless in many respects original legislation. We 
may appreciate its value by considering first of 
all the difficulties to be overcome, in a land where 
penal legislation was still in its childhood, in 
adjusting a Penal Code which should on the 
one hand correspond with modern views, and 
on the other still remain in harmony with the 

culiar traditions of the country. All the penal 
fastice of Japan hitherto had been unwritten 


(6) Berner, Gerichtssaal loc. cit. 


custom. This Code is well thought out, sys- 
tematically arranged, and the penal system har- 


results of German legislation could not have 
been ignored is evident from the influence 
a 


evi 

which no less a man than Berner had_on the 
formation of the Code. The regard shown to 
the latest Italian penal legislation is seen in 
the carrying out of the rather problematicai sys- 


tem of in penalties, in which too much is 
left to the discretion of the judge. The influ- 
ence of the latest penal laws of the Netherlands 
and of H ry are also in many places very 
apparent. Penal Code, certainly in funda- 
mentals, but in a far less ree than in the 
Criminal Procedure, follows the model of the 
French Code Pénal and the improved edition of 
the same in the Belgian Revision of 1867 ; still it 
is, as may be easily seen, more in a technical 
than in a material sense, for even where penal- 
ties in exact conformity with the Code Pénal are 
denounced, great care has been shown in the fix- 
ing of the gravity of the offence, so as to replace 
the somewhat elastic indefiniteness of the French 
Code with clear and definite ideas of punish- 
able acts, and to diminish the severity of a 

nalty where, in spite of a general effort after 

nient penal sentences, the severity of the 
French law cannot be denied, particularly in the 
matter of accessory penalties and those involving 
loss of rank which reflect no great honour on 
the (French) law. 


- The Death Penalty is pronounced in com- 
‘paratively rare cases. 

Penal offences, which, in the French laws and 
European laws modelled after the French, are 
Stamped as crimes, are here declared to be 
delicts, in order to avoid the severity of criminal 
penalties, and, in case of delicts, in order to lessen 
as far as possible penalties affecting personal 
liberty, considerable use is made of fines, such 
as is seen in scarcely any other code. There are 
very few delicts where, besides imprisonment 
(cumulative), there is not also a fine levied ; per- 
haps there is in this case a little too much of a 
se thing, as punishable offences often entail 

imprisonment and a fine, for»vhich, from 

their nature and motive, the latter would seem to 
be hardly an appropriate penalty. The compara- 
tively very high minima of penalties, are to be 
explained only by their connection with the 
gpa of gradation of penalties, already noticed, 
numerous causes for exemption and the 
so-called excuses légales arranged according to 
the French model. The code borrows from 
, German penal law the system of delicts which 
must be prosecuted by private complainants and 
enlarges the same. This is seen particularly in the 
gravest crimes against morality, as rape, viola- 
tion, the prosecution of which depends on the 
complaint of the injured party. The legislator 
thought this respect for the injured party and 

his family to be necessary. ) 


The law aims at furthering the culture-develop- 
ment of the Japanese people, and at removing 
by means of penal regulations many of those 
barriers which separate the habits and customs 
of Orientals from Europeans. The Draco-like 
severe penal regulations with regard to the 
production and use of opium must be 
noticed,—(Penal Servitude for a term and 
confinement: mere smoking of opium entails 
a penalty of at least 2 years of major im- 
prisonment) which would indeed be inexpli- 
cable to us, if we did not seek the reason 
in the justifiable intention of the legislator to 
exclude by exemplary severity an enervating 
vice, alike destructive of mind and body, so that 
the devastations caused elsewhere by the use of 
opium, dulling as it does a!l noble ambition, 
and laming the energy of the people, might be 
hindered in time.?, The penalties against tatoo- 
ing, although comparatively lenient are founded 
upon the recognition of the fact that every step 
towards European civilization should be fur- 
thefed by removing capricious marks of distinc- 


+ tion, so far as national peculiarities and the 


demands of piety do not hinder the action of 
the legislator. That the legislator had full re- 
gard for the sentiments of the people, is proved 
by the numerous delicts incorporated in the 
penal code which entail a penalty directly 
upon, all who insult these sentiments of piety, 
whether towards the living to whom devotion 
is due, or towards the dead, and even their 
tombstones and monuments. The Section): 
“ Crimes against the bodies of the dead and 
their tombstones,” gives expression to this, 
and no less earnest and unmistakable is that 
other section: ‘“ Crimes and delicts of des- 
cendanis against their ancestors,” which bears 
witness to the beautiful relationship  exist- 
ing in -Japan between parents and children. 
Japanese family life is well known to be quite 
exemplary, and the mutual relation of the 
married has greatly improved since Japan eman- 
cipated herself from the exclusiveness of Oriental 
States. Japanese women, though they do not 
enjoy the liberty of European women, have no 
longer a life of exclusion ; they are rather united 
to their husbands in true domestic relationship, 
and the husband makes every effort to show full 
respect to his wife—whence it comes that the 
children owe the mother no less respect than the 
father.—Altogether it is evident, in the section 
relative to Crimes against morality (which, as 
we are informed, very rarely occur); in the 
Severe penalties against adultery, which also 
does not often occur (one-sided as the French 
Code) ; in the penalty for bigamy® &c., &c., that 
the legislator on the one hand, in many of 


(7) Opium Smoking has not yet been introduced into Japan. The 
fear however is reasonable that the vice may be imported from 
China. The Japanese on the whole are a temperate people. 


(8) According to Japanese custom bigamy was already punish- 
able; the legislator only expresses the voice of the people in his 
penal regulations. 


his penal regulations, starts with the idea of 


furthering the purity of family life and the 


morality of the home, and that he aims on 
the other hand, to educate and incite the people 
to nobler moral ideas above and beyond the 
narrow domestic circle. : | 

The beneficial influence of this penal code 
will not be confined to Japanese territory and 
the present stage of actual culture-development. 
Intercourse with other nations will be advanced 
by the numerous and admirable penal regula- 
tions which directly aim at giving security and 
stability to this intercourse. There are severe 
penalties against counterfeiting coins and bank- 
notes, even foreign ones, falsification of trade 
marks, counterfeiting weights, measures, forg- 
ing commercial paper, bills of exchange, checks 
to order, and other instruments circulated by 
endorsation. The principal delicts are given in 
the outline which follows. A matter of consider- 
able importance to commercial intercourse with 
Japan is provided for, though in a somewhat im- 
perfect manner, in the penal regulations of 
articles 388 and 389, regarding bankruptcy. We 
may also mention the severe penalties against 
swindling, Art. 390 et. seq., on account of failure 
to execute contracts &c. As working in the 
same direction we may mention the admirable 
tolerance towards alien creeds which is seen 
in manifold penal regulations; (particularly in 
penalties against disturbance of sacred service 
&c., Cap. VI., Art. 258 et seq.) These regula- 
tions stand in splendid contrast to the spirit of 


intolerance in which so many oriental nations are 


sunk ; this facilitates intercourse with the people 
and residence in the country. 

<“* A list of beneficial regulations which would 
do honour to any European penal code, guard 


the sanitary interests of the people, aim at re- 


moving anything prejudicial to health, and be- 
fore all things preservation of the purity of that 
indispensible article, potable water. All distur- 
bances which result in sanitary dangers are 
treated as crimes. Of course climatic conditions 
demand special legal protection against the in- 
troduction of diseases, &c. 

The awakening political life of the people finds 
expression also in the severe penalties against 
falsification at elections, &c. (Cap. VI., Art. 288 
et seq.). The intention to educate the people 
gives rise also to the severe penalties against 
gamblers. The care for defenceless and help- 
less persons is repeatedly made evident in this 
penal code. The legislator extends his protec- 
tion first of all to the aged and the young, and 
then also to the helpless prisoner, whose ill-treat- 
ment the Criminal Procedure strongly prohibits, 
and the Penal Code punishes with heavy penal- 
ties. Nothing here to remind one of the bar- 
baric severity of the Orient: everywhere the 
milder spirit of humanity prevails, and promotes 
conciliation even where the legislator must 
speak to the people in tones of severity. 


Following these introductory remarks we give 
a sketch first of the Penal Code and then of the 


~ Criminal Procedure. We shall rejoice if both 


Codes in practice answer the admirable intention 
of the legislator. Japan may take to herself the 
credit of having, by this codification, advanced 
an important stage towards European civiliza- 
tion; nothing helps to establish bonds of friend- 
ship between alien les so much as legisla- 
tive deeds. And Japan, by means of these 
two Codes has really. accomplished a deed—a 
feat, in the fullest sense of the word—a feat in 
the field of intellectual, moral, and scientific 
effort, which ensures for her the undivided ad- 
miration of Europe. 


Book 1.—GENERAL Provisions. 
CHAPTER I,—ON THE APPLICATION OF THE PENAL. 
LAW INGENERAL. _ 
Art. 1.—The offences punishable according 
to the law are : 
1. Crimes. 
2. Delicts. 
3. Contraventions. | 

Art. 2.—No one can be subjected to a penalty 
excepting in virtue of an express provision of 
the law. 

Art. 3.—This law is not retroactive upon 
offences committed before it came into force. 

In case of a difference of law at the time of 
the commission of a crime and the trial of the 
same, the mildest law is to be applied. 

Art. 4.—The Provisions of the Penal Code 
are not applicable to persons amenable to mili- 
tary or maritime law. | 


\ Art. 5.—The particular penalties prescribed 


by special penal laws and regulations remain in 
force in so far as they are not otherwise deter- 
mined by the present law. 


Cuarprer t1.—On PENAtties. 
SECTION I.—ON THE DIFFERENT CHARACTER OF 
PENALTIES. | 
Art. 6.—Penalties are principal or accessory. 
Principal Penalties are to be pronounced in open 
Court. 
As to accessory penalties the law prescribes 
which shall and which shall not be so pronounced. 
Art. 7.—The principal penalties for crimes 
are :— 
. Death. 
. Penal servitude for life. 
. Penal servitude for a term. 
. Transportation for life. 
. Transportation for a term. 
. Major confinement. 
. Minor confinement. 
. Major detention. 
. Minor detention. 
Art. 8.—The principal penalties for delicts 
are :— 
1. Major imprisonment. | 
2.. Minor imprisonment. 
3. Correctional fine. 
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Art. 9.—The principal penalties for contraven- 


tions are : : 
~ a, Attachment. 
2. Fine by the police. 

Art. 10.—Accessory punishments are : 
. Deprivation of civic rights. 
; gs Pt of civic rights. 

Prohibition of private rights. 
Special police supervision. 
. Fine. : 
_ . 6, Special confiscation. 

Art. 11.—A general order will regulate the 
mode of punishment, the details of the execu- 
tion of each penalty, and the disciplinary treat- 
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ment of the condemned. 


Section I1.—Ow rue Principat Penartis. 

Art. 12.—The penalty of death is executed by 
hanging. The execution takes place inside 
the prison, in presence of persons designated 
by the general order. : | 


Art. 13.—-The penalty of death cannot be 


executed until after the receipt of a formal , 


order from the Minister of Justice. ; 


Art. 14.—The death penalty must not be 
executed on a national or legal holiday. 

Art. 15.—If a woman condemned to death is 
enceinte, the execution shall be delayed, and 
cannot take place within 100 days after her 
delivery. | 

Art. 16.—The corpse of the executed criminal 
shall be given to his relations or friends, on 
condition that they bury the same without exter- 
nal pomp. 

__ Art. 17.—Men condemned to penal servitude, 
whether for life or temporarily, undergo their 
unishment on an island, where they shall be 
pt at such employments as shall be determined 


_by the regulations. 


Penal servitude for a term shall have a dura- 
tion of from 12 to 15 years. : 

Art. 18.—Women and girls, condemned to 
penal servitude, undergo their punishment in a 
penitentiary in the interior of the country, and 
are there to be kept at work according to the 
regulations. . 

Art. 19.—All persons condemned to penal 
servitude, over 60 years of age, are to be kept at 


only such work as is commensurate with their 


strength. | 
Art. 20.—Those who are condemned to trans- 
ion whether for life or for a definite time, 
shall be brought to an island, where they shall 
be confined in a special prison without com- 
pulsory labour. Transportation for a term has 
a duration of from 16 to 20 years. 

Art. 21.—After undergoing their penalty for 
five years, criminals, condemned to transporta- 
tion for life, may by a decree of the Government 
be released from prison and be allowed to settle 


in an allotted part of the same island; the same 


favor may be extended to those condemned to 


temporary servitude after the expiration of three 
years, 

Art. 22.—Confinement takes place in a peni- 
tentiary in the interior of the country, and is ac- 
companied by compulsory labour according to 
the regulations. Art. 19, applies to those who are 
over 60 years of age. The maximum of the 
penalty of major confinement is 11 years, the 
minimum, g years: minor confinement, maxi- 
mum 8 years, minimum 6 years. 

Art. 23.—The penalty of detention is under- 
gone, without compulsory labour, in a particular 
prison in the interior of the country. Maximum 
duration of major detention is 11 years, minimum 
g years: minor detention, maximum 8 years, mi- 
nimum 6 years. 

Art. 24.—Imprisonment is undergone in a 
house of correction (Maison de correction). 
Major imprisonment entails compulsory labor, 
minor imprisonment does not. The law fixes 
for every offence the minimum and the maxi- 
mum of both grades of imprisonment, between 
eleven days and five years. 

Art. 25.—In all cases in which the penalty 
entails compulsory labor a part of the proceeds 
of this work shall be applied to the expenses, 
and the rest kept for the condemned according 
to the proportion laid down by the regulations. 
He receives this latter sum, however, only in 
case he has wrought more than 100 days. 

Art. 26.—The fine (for delicts) is 2 yen and 
upwards. The law lays down the minimum 
and maximum for every punishable offence. 

Art. 27.—The correctional fine must be paid 
within a month from the day on which sentence 
is passed. If not fully paid within that time it 
shall be converted into simple imprisonment at 
the rate of one day for a yen or portion thereof. 

The conversion of such imprisonment cannot, 
however, exceed 2 years. The condemned can 
regain his freedom by paying the balance of his 
fine not yet cancelled by his time in prison. His 
family or any third party can do this service for 
him. 3 

Art. 28.—The penalty of attachment consists 
in a simple deprivation of liberty by confinement 
in a jail appointed for that purpose. The law 
determines the minimum and maximum of 
arrest for every contravention at from 1 to 10 
days. 

Art. 29.—The fine in cases of contraventions 
is a minimum of 5 sen to a maximum of 1 yen 
g5 sen. The law fixes the minimum and 
maximunr for every offence. 

Art. 30.—The fines imposed in cases of con- 
traventions are to be paid inside of ten days after 
the sentence is passed, and in case of non- 
payment shall be converted into attachment at 
the rate given in Art. 27. | 


Section I1].—Own Accessory PENALTIES. 


Art. 31.—Deprivation of civil rights entails on 
the condemned :— 


. The loss of those rights which belong 
exclusively to Japanese subjects. 

. Removal and exclusion from every posi- 
tion in the service of the Government 
and from every public office. 

. Loss of every pension, every nobiliary 
or honorary title and every national 
decoration. 

. The prohibition to wear foreign decora- 
tions. 

. The incapacity to serve in the land or 
marine forces of Japan. 

. The incapacity to give evidence in Court 
(excepting to be used as a means of 
obtaining information.) 

. The incapacity to become guardians or 
trustees, excepting in cases of de- 
scendants where the consent of relatives 
is given. 

. The incapacity to be assignee or ad- 
ministrator of a bankrupt, of a society, 
corporation, or of any collective in- 
terests whatever. 

. The incapacity to be the principal of 
any institute of learning, or to have 
any position in such as teacher or 
warden. 


Art. 32.—Any sentence on account of crime 
entails *pso facto the forfeiture of all civil rights 
for life. 


Art. 33.—The sentence to imprisonment for 
a misdemeanor entails zpso facto the forfeiture 
of all public functions and offices, with which 
the condemned was invested, and the page cr 


of the exercise of all other civil rig 
the period of his imprisonment. 


Art. 34.—The condemnation to a penalty on 
account of a delict, which entails police super- 
vision carries with it ¢pso facto the prohibition 
of the exercise of all civil rights during the term 
of police surveillance. 


Art. 35.—Every condemnation on account of 
crime entails with it, during the term of the 
penalty, the prohibition of the exercise of all 
private rights. 

Art. 36.—Persons condemned totransportation 
for life or for a term, who have undergone the 
period of their detention prescribed in Art. 21 
may be admitted by an administrative enactment, 
to the exercise of all their private rights, or at 
least to a part of them. 

Art. 37.—The condemnation to a criminal 
penalty entails ‘pso facto the being placed under 
police surveillance for a time which shall be 
equal to at least one third of the minimum of 
the penalty prescribed by the law. 

Art. 38.—The sentence of police surveillance 
resulting from a condemnation for a delict, 
shall be pronounced only in cases prescribed by 
the law, or by a special judicial decision. — 

Art. 39.—Those condemned to death or to 
imprisonment for life, whose punishment has 
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been commuted are ‘pso facio to be subjected to 
police surveillance for a term of five years. 

Art. 40.—Police surveillance begins on the 
day on which the principal punishment has 
ceased : in case the principal penalty should have 
lapsed, it begins with the day of the arrest of the 
criminal. 

Whenever police surveillance is the only 
penalty incurred, and no principal penalty is 
undergone, it begins on the day on which the 
sentence is pronounced. 

Art. 41.—Police surveillance may be suspended 
in accordance with an administrative decision, 
according to circumstances and the conduct of 
the condemned. 

Art. 42.—Fine as an accessory penalty must 
be pronounced in open court. If not paid within 
one month, it is to be changed (in the same way > 
as in Art. 27) into simple imprisonment, and 
must be undergone after the principal penalty. 

Art. 43.—The Court pronounces the sentence 
of special confiscation :— poles 

1. Respecting articles prohibited by law. 

2. Respecting articles which were made 
use Of in the commission of punishable 
acts, 

3. And such articles obtained or produced 
by punishable acts. 

Everything, apart from special confiscations, 
that shall be prescribed by special laws or 
regulations. 

Art. 44.—Articles prohibited by law shall be 
confiscated without respect to their owners; 
Articles, which have been used for the com- 
mission of offences, or which have been obtained 
or produced by punishable acts, can be con- 
fiscated only when they are the property of the 
condemned, or their owner cannot be found. 


Section [V.—Or Costs or Court anp CLarms 
FOR DAMAGES. 

Art. 45.—In every penal case, the condemned 
may be charged with the whole or with a part of 
the costs. 

Art. 46,.—Penal condemnations and acquittals 
are to affect in no wise the claims in civil law of 
the injured party. 

Art. 47.—-All persons, condemned as co- 
actors or accomplices in one and the same 
offence, are held, conjointly, responsible for 
payment of costs and for the satisfaction of 
claims in civil law. 

Art. 48.—On the demand of the injured party, 
the penal Courts may determine the costs of 
Court, the restitutions, and the civil indemnifi- 
cations; and if the articles illegally taken are in 
the possession of the condemned, may order 
the restoration of the same, even without the 
demand of the injured party. 


Section V. 
Contains: the necessary regulations for calcn- 
lating the duration of penalties conformably to 
the new law (Art. 49-52). If the condemned 


makes an appeal and is successful, the time of 
the penalty is reckoned from the day on which 
the first sentence was pronounced : if the appeal 
be rejected, from the day of the decision of 
rejection. If the public administration files an 
appeal, the penalty always begins on the day of 
‘the first sentence, irrespective of the result of 
the appeal—Any time during which the accused 
enjoyed provisional personal freedom as well as 
such as may have expired during a temporary 
flight is not reckoned in as a part of the duration 
of the penalty. 

Section VI. 


Treats of 9conditional discharge (Arts. 53-59) 
Persons who have been sentenced for a crime or 
for crimes, who have undergone three fourths of 
their penalty, and who by their good conduct 
have given proof of amendment, may, by an 
administrative decision, be conditionally dis- 
charged. 

Persons condemned to penal servitude for life 
may claim the same favour after fifteen years 
servitude ; those condemned to penal servi- 
tude must, even when conditionally discharged, 
remain in the island to which they have been 
sent. Persons thus conditionally discharged, 
may be allowed the exercise of the whole ora 
part of their private rights, as determined by 
administrative decision. During this time how- 
ever they are subjected to police surveillance. 
Should the person thus conditionally discharged 
commit a new crime or delict, the conditional 
discharge will be at once annulled, and the time 
thus spent up to the second committal shall not 
be reckoned as a part of the fixed duration of 
the penalty. Those who commit a new crime 
or delict during the course of their penalty have 
no claim to the privilege of conditional discharge. 

Section VII. 


Treats of the prescription of penalties (Arts. 
58-62). The regulations regarding the pre- 
scription of criminal charges are contained in the 
Criminal Procedure (General Regulations Arts. 
11-15). The length of time which entails 
“nice geo of principal penalties are: 30 years 
or the death penalty, 25 years for penal servi- 
tude for life and transportation for life, 20 years 
for penal survitude for a time or for transportation 
for a time, 15 years for major confinement and 
major detention, 10 years for minor confinement 
and minor detention, 7 years for imprisonment 
with or without compulsory labour and for 
correctional fines in case of delicts, 1 year for 
attachment and for fines in cases of con- 
traventions. There is no prescription for 
loss or suspension of civic rights and _ police 
surveillance. Fines, as accessory penalties, 
cease by prescription with the principal 
penalty ; special confiscation is prescribed in 
five years ; confiscation of articles forbidden by 
law however is not affected by any prescription. 
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The prescription begins on the day on which 
the condemned withdraws himself from the 
execution of the penalty. It ceases with his 
re-arrest. If he escapes again a new term for 
prescription begins. 


Section.—VIII. 


Treats of Rehabilitation (Arts. 63-65). Re- 
habilitation may be granted to persons condem- 
ned to the loss of civic rights, according to the 
circumstances of the case, in five years after the 
principal penalty has been undergone. Amnesty 
entails tpso facto, rehabilitation: pardon, only 
when rehabilitation is expressly granted. The 
Emperor only can grant the favour of rehabili- 
tation. 

Cuapter III, 


Treats of the raising or lowering of penalties 
by gradations (Arts. 66-73). 

The following is the order of gradation for 
ordinary criminal penalties: 1 death, 2 penal 
servitude for life, 3 penal servitude for a term, 
4 major confinement, 5 minor confinement. 
For penalties on account of political crimes 
1 death, 2 penal servitude for life, 3 penal 
servitude for a term, 4 major detention, 5 minor 
detention. 

When the penalty of confinement or imprison- 
ment is to be lowered one or more degrees, the 
Court shall pronounce (for lowering one degree) 
for the former, imprisonment with compulsory 
labour, for the latter, simple imprisonment, both 
for from two to five years. . 

In cases of lowering or raising the penalties 
of imprisonment and correctional fines by grada- 
tion, &c. the calculation is made in the propor- 
tion of a quarter of the legal penalty to one 
degree, to which extent the legal maximum or 
minimum shall be lowered or raised. In this 
case the imprisonment penalty may run to 7 
years. Ifall gradations of diminution are ex- 
hausted, sentence for attachment and police fines 
may be passed, and endured, under the legal 
minimum, down to one day or five sex. 


CuHaptTer LV. 


Treats of the Reasons for exemption or dimi- 
nulion of penalties. The first section gives the 
reasons for exemption and the so-called legal 
excuses. (Arts. 75-84). 

No penalty is imposed upon those who act 
under the influence of irresistible compulsion. 
The same holds good for cases of peril in which 
the offender or his relatives are placed.—Any 
person acting in accordance with the command 
of a lawful superior and within the jurisdiction 
of the same, is exempt from penalty. Those are 
also exempt who commit a breach without 
criminal intent; with the exception of cases 
where the law by express regulations punishes 
negligence. Persons ignorant of the consti- 
tutive circumstances of the breach are free 
from penalty. If the ignorance is limited to the 


aggravating circumstances of the act, the aggra- 
vating circumstances are overlooked. - 

Persons deprived of their reason at the time 
of the offence are exempt from punishment 
(privé de raison, Art. 78). 

Persons who at the time of the offence had 
not reached the 12th year of their age are exempt. 
Nevertheless the court can, according to circum- 
stances, and the gravity of the offence, order 
that a child over eight years of age shall be 
placed in a house of correction (emprisonnement 
de garde) until his 16th year. 

If the accused at the time of the deed was 
between 12 and 16 years of age, the court must 
specially decide whether he acted with or with- 
out power of discrimination. In the latter case 
there is no penalty; still the accused may be 
placed in a house of correction until the end of 
this 20th year. If he has acted with discernmen 
he has the benefit of a legal excuse and his 
punishment is lowered two degrees. If, at the 
time of the offence the accused is between 
16 and 20 years of age he has the benefit of a 
legal excuse, and his penalty is lowered one 
degree. 

Deaf-mutes are always exempt, but they may, 
according to circumstances, be placed in an 
asylum for 5 years. | 

Minors between 16 and 20 years, who commit 
a contravention, undergo the full penalty of the 
same, a lowering of one degree is allowed only 
in case of those between 12 and 16. If they 
have not yet reached the age of 12 years they 
are exempt as are deaf-mutes. 

Other cases of exemption and legal excuse, 
are laid down in special-parts of the law. 

In one special section (II. Art. 85-88) the 
lowering of penalties on account of voluntary de- 
nunciation isexplained. Voluntary denunciation 
to the authorities before these have become aware 
of his guilt benefits the offender by lowering his 
penalty one degree, excepting in cases of murder 
or assassination. A lowering of two degrees is 
effected in cases of delicts against the goods of 
another, if the offender voluntarily denounces 
his act, and restores voluntarily and wholly the 


stolen property, or makes ample restitution. In. 


cases of delicts against property the denunciation 
to the injured party has the same effect as to the 
authorities. 

Section III. recognizes the extenuating cir- 
cumstances, the existence of which, in any penal 
case, the judges may hold as an extenuation for 
the accused, and which are admissible even 
when the accused has had the benefit of one or 
more legal excuses, or when there are aggravating 
circumstances. The admission of extenuating 
circumstances has the effect of lowering the 
penalty at least one degree and at most two 
— (Art. 89 and go). 

he repetition of an offence, according to 
Chapter V. (Art. 91-98) entails a special augmen- 
tation of the penalty ; the law makes a difference 


in cases of crimes, delicts, and contraventions. 
Whoever, having once been condemned to a 
criminal penalty, again commits a crime, suffers 
one degree greater punishment, so also any one 
who has once been condemned for a crime or 
delict, and again commits a delict. 

Repetition of a contravention entails an in- 
crease of one degree in the penalty, whenever 
the second offence occurs in the same year and 
within the jurisdiction of the same police court. 
Every application of a penalty for repetition pre- 
supposes the legal continuance of the first penalty 
at the time of the commission of the new offence. 
If the repetition occurs while the first penalty is 
being undergone, the various penalties are to be 
undergone successively. Augmentation of penal 
for repetition does not occur when the first of- 
fence is pardoned. Thesé regulations have the 
same force for a second repetition. If aggra- 
vating and extenuating circumstances which are 
specially given in the beter regulations occur 
simultaneously, the calculation of the penalty 
shall be made in the following order :—1. Ag- 
gravation for repetition. 2. Application of legal 
excuses. 3. Diminution on account of volun- 
tary denunciation. 4. Extenuating circumstances 
(Art. 99 of Chap. VI.) 

Chapter VII (Art. roo-103) treats of cases 
of concurrence, that is the concurrence of several 
offences committed by the same person. Only 
one process is presupposed for all. In cases of 
concurrence of crimes or: delicts the principle 
of absorption of the French code pénal is fol- 
lowed, 7.¢. the severest puhishment alone is in- 
flicted, and is reckoned according to length ; in 
cases of equal duration, that is considered the 
severest to which compulsory labour is attached. 

In cases of the concurrence of several con- 
traventions, the principle of cumulation is fol- 
lowed ; if contraventions concur with crimes or 
delicts the absorption principle is again followed. 
If an offender, against whom a penal sentence 
has already been pronounced, is found guilty of 
another offence committed before the aforesaid 

nal sentence was pronounced, no fresh penalty 
is added if the newly discovered offence is less 
than the first; and only in so far as the second 
offence is greater than the first, is there any 
penalty inflicted and then only the excess over 
the penalty already inflicted. 

Chapter VIII treats of Participation of several 
persons in one and the same offence. Section I. 
deals with the authors, intellectual as well as 
physical, including the idea of co-actors (Art. 
104—108), and Section II. deals with ac- 
complices. 

If two or more persons with common consent 
directly participate in the accomplishment of a 


‘punishable offence, each one is considered co- 


actor of the same, and incurs the usual penalty 
for such delict. 

Persons, who in any way instigate another to 
the commission of a crime or a delict are 


‘considered co-actors. If the law on account of 


personal character or circumstances, augments 
the penalty of the prepetrator, these special cir- 
cumstances are not to be reckoned against co- 
actors, accomplices, or instigators. 

In case the instigation was intended for a 
definitely fixed offence, and the perpetrator, under 
the influence of this instigation commits a 
different offence, the instigator is not responsible 
for the excess over and above his instigation, 
and, if the actual offence is greater, is to undergo 
only the penalty of the offence to which he had 
given the instigation. On the other hand, if the 
offence which he had instigated is greater than 
the one actually committed, he incurs only the 
penalty of the latter. 

Persons who impart instructions to a perpe- 
trator, procure tools or any other means which 
serve to accomplish or to facilitate the perpetra- 
tion of the offence, and those who have knowingly 
aided or facilitated the commission of the deed 
by preparatory acts, are considered accomplices 
and receive the penalty for the perpetration of 
the wogprny diminished by one degree. (Art. 
109). 

Personal character or circumstances, which 
procure exemption or extenuation for the per- 
petrator, do not affect the accomplices. 

Chapter IX, Art. 111-113, defines the matter 
of — infractions not consummated. 

he mere intention to commit a breach and 
acts simply preparatory thereto are punishable 
only in cases provided by the law. 

The attempt to commit an offence, which 
is discovered by means of the beginning of the 
undertaking, if the failure to accomplish the 
offence result from accident or from circum- 
stances independent of the will of the perpetrator, 
entails the same penalty as that for the actual 
crime with an abatement of one or two degrees. 
All the principles relative to attempt are appli- 
cable also toattempted delicts. (Deli/ mangué) 
Attempts, whether finished or not, entail a 
penalty only in cases of such delicts as are 
expressly provided for by the law. 

he attempt to commit a contravention is 
never punishable. 

The last Chapter of Book I. gives a list of the 
persons who, in the eyes of the law, are con- 
sidered relatives and allied, and describes in 
minutiz the degrees of relationship (Art. 114 
and 115). 

The Second Book deals with crimes and 
delicts against the Commonwealth. Chapter I 
refers to crimes and delicts against the Emperor 
land his family (Art, 116-120); 

very assault, accomplished or attempted, on 
the person of the Emperor, the Empress, the 
Empress Mother, or Imperial Prince, or Heir- 
presumptive to the throne, entails the death 
penalty ; every insult offered his Imperial Majesty 
or the Imperial Heir, entails imprisonment with 
compulsory labour for from 3 months to 2 years, 
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and a fine of from 20 to 200 yen. Insults 
offered to Imperial tombs are punishable with 
the same penalty. Every assault against the 
person of members of the Imperial family 
entails the death penalty: an attempt entails 
penal servitude for life. Insults against the 
same entail a penalty of major- imprisonment 
for from 2 months to 4 years and a fine of from 
10 to 100 yen. The second chapter treats of 
‘‘crimes and delicts against public security,” 
the first section of which deals with crimes and 
delicts against the internal safety of the State 
(Art. 121-129). The highest degree of guilt in 
this regard attaches to persons who are proved 
to have participated in a civil war, an insurrection 
or armed sedition, having for its object the over- 
turning of the Government, or the removal from 
imperial control of any part of the Empire of 
Japan or her colonies, or to diminish the rights 
and prerogatives of the Emperor in the govern- 
ment of the country. These crimes entail, 
according to the degree of guilt, penalties ranging 
from the highest, death, down to imprisonment 
for a term of years. In these cases the penalty 
of confinement in State prisons is inflicted as 
well as transportation. Simple conspiracy to 
undertake the afore-mentioned crimes entails the 
penalty diminished by two degrees. 

Section II treats of crimes and delicts against 
the external security of the State (Art. 129-135). 
The death penalty is inflicted on all Japanese 


subjects who bear arms along with the enemy 


against Japan or her allies in a foreign war. 
The death penalty is inflicted in cases of treason 
in time of war by opening to the enemy the 
territories of Japan, or her cities, fortresses, 
armaments, munitions of war, ships of war, 
&c., &c. The betrayal of military secrets in 
time of war is punishable with transportation 
for life. Transportation for a term of years is 
inflicted on a Japanese subject who, conniving 
with the enemy or on account of a bribe, fails to 
furnish the army with supplies or works which 
he had undertaken to provide.—A Japanese who, 
in time of war between foreign states, in 
regard to which Japan has declared herself 
neutral, commits a breach of the neutrality, is 
punishable with a penalty of simple imprison- 
ment for from 6 months to 3 years and with a 
fine of from 10 to 100 yen. 

Chapter III. treats ‘“‘ Of crimes and delicts 
against the public peace.” Section I. treats of 
rebellion (Art. 136-138), Section II. of ‘ Re- 
sistance against public functionaries.” 

The penalty is the same, whether the insult 
be offered in the absence of the official, by 
means of the press, or in public addresses. 
A penalty of major imprisonment from 4 months 
to 4 years and a fine of from § to 50 yen is inflicted 
on any one who offers resistance, by force or by 
severe threats, to any official who is called. upon 
to execute laws, regulations of the authorities, 
or the sentences and judgments of Courts of 


Justice, presupposing the official to have acted 
in the legitimate exercise of his functions. 
Contempt and insult towards an official in the 
exercise of his functions or on account of the 
same, even if committed by gestures only, are 
punished with major imprisonment for from 1 
month to 1 year, and a fine of from 5 to 50 yew. 

Section III. : ‘* Of the escape of prisoners and 
the concealment of offenders” (Art. 142-153). 
A criminal who shall set himself at liberty incurs 
a penalty of imprisonment for from 1 month to 
6 months: if accomplished by force or with acts 
of violence, the penalty is imprisonment for from 
3 months to 3 years. 

The punishment is augmented in case of 
escape by the conspiracy of several persons. Who- 
ever assists a prisoner to escape, by furnishing 
him with weapons or other means, incurs, with 
differences noted above, a penalty of imprison- 
ment for from 3 months to 3 years and a fine of 
from 2 to 20 yen, and in certain cases an aug- 
mentation of one degree. Whoever, by means 
of force or threats, sets a prisoner at liberty or 
abets his escape, incurs a penalty of imprison- 
ment for from 1 to 5 years and a fine of from 5 
to 50 yen, and minor confinement if the prisoner 
had been sentenced to a criminal penalty. 
Negligence resulting in the escape of a prisoner 
entails a fine of from 2 to 20 yen. Whoever 
knowingly receives or hides an offender or an 
escaped prisoner, incurs a penalty of imprison- 
ment for from 11 days to 1 year and a fine of 
from 2 to 10 yen, which penalty will be aug- 
mented one degree if the offender has been 
sentenced to a criminal penalty. A penalty of 
imprisonment for from 11 days to 6 months and 
a fine of from 2 to 20 yen is inflicted upon any 
one who, with the purpose of shielding an 
offender from punishment, conceals evidences 
of his crime. Relatives of and those allied to 
the offender are not affected by the provisions of 
the last two articles. 

Section IV. (Art. 154-156) details the penal- 
ties to be inflicted on persons who withdraw from 
the execution of accessory penalties. 

Whoever, in face of the fact that he has in- 
curred deprivation or suspension of civic rights, 
fraudulently exercises one or more of the same, 
incurs major imprisonment for from 1 month to 
1 year and a fine of from 2 to 10 yen. | 

The manufacture and illegal possession o 
weapons and munitions of war are treated of in 
Section V. (Art. 157-161). The penalty varies 
between major imprisonment for 1 month to 1 
year with a fine of 10 to 100 yen and imprison- 
ment for 2 months to 2 years with a fine of 20 
tO 200 yen. 

Section VI. treats “of the ‘Destruction and 
Injury of Means of Communication ” (Art. 
162-170) in the same way as the impeding or 
interrupting of the postal service, telegraph 
communication, endangering of railway trains 
ships, &c. If these acts result in the death or 


injury of persons, the penalties fixed for these | 
crimesin so far as they are more or less serious 
are here applied. Running of trains off the track, 


or a ig entails a penalty of penal servitude 


for lite; and the death penalty is inflicted if 
the act entails loss of life. 

Section VII, treats “‘of Breach of security of 
habitations ” (Art. 171-173). Legal intrusion into 
another's house is punished with major imprison- 


ment from 11 days to 6 months, and the penalty 


is augmented one degree if the intrusion is 
accomplished by force or by means of weapons, 
or is accompanied by acts of violence against 
persons, or if committed by several persons 
acting in concert. Intrusion by night is punished 
with imprisonment for from 1 month.to 1 
year: the penalty is augmented by one degree 
whenever the intrusion is in Imperial residences 
or tombs. 

The illegal breaking of an official seal entails 
also heavy penalties (Imprisonment from 2 
months to 2 years. Section VIII. Art. 174-176). 
So also the refusal to fulfil official or legal duties. 
(Section XI. Art. 177-181). Self-mutilation in 
order to avoid military service, or the use of 
other means for the same purpose, is punishable 
with imprisonment for from 1 month to 1 year, 
or a fine of from 3 to 30 yen. Any physician, 
chemist or other person summoned by the 
authorities on account of their calling, who 
shall, without legitimate excuse, refuse to nnder- 
take post mortem examinations, an expertise or 
any other examination whatsoever, incurs a fine 
of between 4 and 40 yen. The same penalty is 
inflicted on such as are summoned as witnesses 
in Court, and refuse to give evidence without 
legal excuse. Physiciansare fined 5 to 50 yen 
who in case of epidemic refuse their assistance 
without ligitimate cause. 

Chapter IV deals with crimes and delicts 
against public trust, and first of all (Section I, 
Art. 182—193) monetary crimes and delicts. 
Penal servile for life is the penalty for the 


counterfeiting and uttering in Japan of Japa- 


nese coin or paper currency. The simple 
debasing of genuine money and circulating the 
same is punished with only minor confinement. 

Foreign gold and silver coins, current in 
Japan, are also placed under protection by the 
provisions of this Code, and so also are bank- 
notes, considered as money, which are issued by 
legalized Japanese or foreign banks.—Acts 
merely preparatory to counterfeiting, such as the 
providing of plates, forms, &c., are also placed 
under a penalty. 

Exemption from penalty is promised to such 
counterfeiters as voluntarily give notice to the 
authorities before the counterfeited coin or 
een money has been put into circulation. 

oever accepts counterfeit or falsified money 
as genuine, and after knowing it to be false 
again circulates the same, incurs a fine of double 
its pretended value. 


Section II. contains the penalties for falsi- 
fication of official seals, stamps, and marks. 
Counterfeit or fraudulent use of the seal of the 
Emperor or of the Empire is punished with 

servitude for life; that of a public 
authority, with major confinement. The law 
favours international exchange of merchandise, 
and furthers the interests of commerce in Japan, 
by inflicting the severe penalty of minor confine- 
ment (6 to 8 years) upon those who counterfeit 
official stamps, trade-marks, or other marks of 
merchandize and industrial products, or who 
simply make a fraudulent use of the same. 
This notable protection is also seen in the fact 
that the severe penalty of imprisonment for 
from 1 to 3 years is imposed upon any one who 
counterfeits or fraudulently uses trade marks 
or stamps on books and other articles. 


The counterfeiting of stamped papers, postage, 
and other stamps of the State or the public 
administration, as well as the intentional use of 
the same, entails the penalty of major imprison- 
ment for from 1 to 5 years, and a fine of from 
5 to Soyen. The use of stamps, &c., that have 
already been used entails a fine of from 2 to 20 

en. 
Section III. treats of the falsification of public 
documents. The counterfeiting or falsification 
of an imperial document is punishable with 
penal servitude for life ; falsification (or destruc- 
tion) of other public documents, with minor 
confinement. The same penalty is inflicted on 
any one who falsifies and makes fraudulent use 
of title-deeds, of treasury bonds, title-deeds of 
landed property, or other authentic documents. 
A particular anxiety to protect the interests of 
commerce is seen in the fact that the penalty 
is augmented one degree when the bonds issued 
from the treasury are not payable to order. 


Section IV. treats “of the falsification of 

rivate seals or documents” (Art. 208-212). A 
orger who makes fraudulent use of these 
articles is punishable with major imprisonment 
for from 6 months to 5 years and a fine of from 
§ to 50 yen. The use of the real seal of another 
person is considered an extenuating cause and 
diminishes the penalty. 

The forgery of a bill of exchange, a bill pay- 
able to order, or by some other endorsation, or 
payable to bearer, as well as the fraudulent use 
of the same, is punishable with minor confine- 
ment. Forgery or falsification of any other 
private document of commercial or civic inter- 


_ course, which relate to sale, loan, gift, exchange, 


or other legal obligations, if knowingly used, is 
punishable with major imprisonment for from 4 
months to 4 years, and a fine of from 4 to 40 yen. 
The attempt is also punishable. 

Section V. (Art. 213-217) contains penalties 
against the use of forged passports, &c., and 
forged certificates of sickness. A_ severe 
penalty (imprisonment for from 1 month to 1 
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year, and a fine of from 3 to 30 yew) is inflicted 
upon any one who, by the use of a forged 
certificate of illness, attempts to release himself 
or another from any legitimate service. The 
penalty is augmented one degree in the case of 
a physican, and also for the use of a forged cer- 
tificate in order to escape military service. 

Forgery and falsification are everywhere 
reckoned to be equal offences. 

Section VI treats of Perjury (Art. 218-226). 
Here certain distinctions are observed (a) be- 
tween criminal and civil cases: (b) in criminal 
cases the penal regulations are arranged accord- 
to the gravity of the offence with regard to 
which the perjury is committed ; and lastly (c) 
regard is had to the fact whether the perjury is 
in favour of the accused or to his injury. The 
law punishes with exceptional lenity perjury in 


|. penal cases in favour of the accused, in criminal 
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cases major imprisonment for from 2 months to 
2 years anda fine of from 4 to 40 yen, in cases 
of delicts, major imprisonment for from 2 months 
to 2 years, and a fine of from 2 to 20 yen ; in cases 


. of contravention simple police penalties (attach- 


ment or fine). These penalties are augmented 
one degree only in case the accused, in virtue 
of the false testimony, escapes a legitimate 
penalty. On the other hand if the testimony is 
given to the disadvantage of the accused, the 
penalty is disproportionately severer, without 
however being raised to a criminal penalty ; 
even in these cases it does not exceed major . 
imprisonment (in criminal cases 2 to 5 years 
and fine of from 10 to 50 yen; in delicts, 6 
months to 2 years and a fine of from 4 to 40 
yen; in contraventions from 1 to 3 months 
and fine of 2 to 10 yen). Itis here evident 
how in this Code. the fine is used as a 
cumulative penalty for delicts, as indeed is 
the case with nearly all delicts in this penal 
code, to a greater extent than in any other 
penal legislation. It is also seen that in many 
cases of delicts the deprivation of personal 
liberty is remarkably small, the often unneces- 
sary severity of the excessive duration of a 
penalty being exchanged for a fine of consider- 
able magnitude. If however an accused person, 
in consequence of perjury, be condemned to a 
penalty severer than stated above, and if his 
innocence be established only after having 
undergone the punishment, the perjurer incurs 
the same penalty (as the accused) which, in 
case of partial infliction of the penalty on the 
condemned, may be diminished in accordance 
with the proportion of the same. With regard 
to the death penalty only the law makes an 
exception. If the penalty of death has been 
inflicted on the unhappy victim of perjury, the 
perjurer has the benefit of a diminution in his 
penalty of one degree ; if the sentence had not 
yet been executed, the perjurer has a diminution 
of two degrees. If the perjurer, however, is 
proved to have intentionally brought about the 
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condemnation of the accused to the penalty of 
death, he suffers the same penalty. 

A person who is guilty of perjury in a civil, 
commercial or administrative case, is, strange to 
say, punished with only major imprisonment for 
from 1 month to 1 year, and a fine of from 5 to 
50 yen. These penal regulations are applicable 
to experts and interpreters, and also to persons 
guilty of causing others to commit perjury :—lf 
the perjury be recalled before sentence be 
pronounced the perjurer is exempt from penalty. 
—Proportionately severer penalties are inflicted 
on persons who counterfeit weights and measures, 
or falsify the same, and bring them into use 
(Section VII Art. 227-230), imprisonment for 
from 2 to 5 years and fine from 10 to 50 yen. 

Section VIIT (Art. 231-232) contains the 
penalties against the use of fictitious names, the 
unlicensed wearing of orders, &c., and Section 
IX (Art. 233-236) against falsification at a 
public election (imprisonment for from 1 month 
to 1 year, and a fine of from 2 to 20 yen). 
Whosoever in a public election buys or sells a 
vote, is punished with imprisonment for from 2 
months to 2 years and a fine. Heavier penalties 
are inflicted on persons entrusted with the 
gathering of ballots or votes, and the announcing 
of the results, if they are guilty of falsification of 
the returns. (Imprisonment for from 1 to § 
years and a fine of from § to §0 yen). 

Chapter V. deals with crimes and delicts 
against the public health. Section I, with the 
trade in opium and the use of the same. (Art. 
237-247). The production, tmportation, or 
commercial use of opium intended for smoking, 
within the limits of the Empire of Japan is 
punishable with penal servitude for a term; 
persons guilty of making or introducing into 
Japan or selling apparatus for the smoking of 
opium, are punishable with minor confinement. 

The afore-mentioned penalties will be aug- 
mented one degtee in cases of agents or Custom 
House officers who in the exercise of their func- 
tions connive at the introduction of opium or 
opium-smoking apparatus. Minor confinement 
awaits anyone who provides a place for opium- 
smoking and receives profit therefrom, or who 
incites another to the use of opium. 

The opium smoker himself incurs a penalty 
of major imprisonment for from 2 to 3 years ; 
and even the mere possession of smoking opium 
or the appropiate apparatus for the same en- 
tails imprisonment for from 1 month to 1 year. 

Section II contains severe penalties against 
the adulteration of potable waters, (Art. 243- 
245) pollution or the addition of injurious sub- 
stances. Section III (Art. 246-249) lays down 
the penalties for offences against sanitary regula- 
tions, in particular the breaking of quarantine 
regulations in time of an epidemic. Section IV 
(Art. 250-252) treats of “breaches of the re- 
gulations for dangerous or unhealthy industries,” 
Section V (Art. 253-255) of the sale of food or 


drinks injurious to health, and Section VI (Art. 
256-257) of the illegal practice of medicine. 

Chapter VI deals with delicts against good 
morals (Art. 258-263). 

Public commission of acts contrary to decency 
is punished with a fine of from 3 to 30 yen. 
The sale of obscene books and pictures, a fine of 
from 4 to 40 yen. The keeping of a gambling 
hell entails imprisonment for from 3 months to 
1 year and a fine of from 10 to 100 yen ; persons 
caught in the act of gambling incur a penalty 
of imprisonment for from 1 to 6 months and a 
fine of from 5 to 50 yen. Exception is made in 
favour of games of chance in which the stakes 
are articles for immediate use. 

The organization of a lottery for gain is also 
placed under the ban of a penalty. 7 

Finally—and the lenity.of this regulation is in 
striking contrast with those of the continent—a 
simple fine of from 2 to 20 yen is inflicted on 
any person who shall have been guilty of 
publicly insulting the exercise of religious ser- 


_ vices in a temple, a grave-yard, or any other 


sacred place, and the penalty shall be aug- 
mented to from 4 to 40 yen if the service has 
been disturbed thereby. ) 

Chapter VII lays down the penalties for delicts 
against the bodies of the dead and against 
tombs. (Art. 264-266), mutilation of a corpse, 
or the abandonment of the same before burial, 
destruction or injury: of tomb-stones, entail suit- 
able punishments of imprisonment and fines. 

Chapter VIII contains the penalties incurred 
by offences against commercial liberty, and the 
freedom of industrial: and agricultural labour 
(Art. 267-272). Whoever by stratagem or force 
hinders the sale of rice or other necessary 
articles of food incurs a penalty of major 
imprisonment for from 1 to 6 months and a fine 
of from 3 to 30 yen. | 

Labourers who, in order to raise their wages 
or improve the conditions of their contracts, by 
stratagem or force compel other labourers to 
strike, and employers who, with the same 
object, by stratagem or force hinder their la- 
bourers or other employers in their work, incur 
relatively severe penalties. ; 

Fictitious causing of fluctuations in the price 
of Fores ace got articles of food is punished with 
a fine. 

Chapter IX treats of crimes and delicts of 
Officials in public service. And, first of all, 
in so far as these crimes affect the public 
welfare (Art. 273-275), the refusal to execute 
the service required by law or regulation, the 
intentional disregard of the call of the armed 
power for the suppression of an insurrection, a 
mutiny in the army, or a rising against the 
Government, incur various penalties of minor 
imprisonment for from 2 or 3 months to 6 
months or 3 years and fines. — 

The regulation in Art. 275 is peculiar, which 
threatens with a fine of between 20 and 500 yen 


the official who shall, contrary to his intstructions, 
e in commercial transactions. 

hese delicts of officials include also those 
against the person (Art. 276-288). And _ first, 
misuse of his official power in illegally compel- 
ling another to do, suffer or cease from an act. 
The penalty is strikingly lenient; minor impri- 
sonment for from 11 days to (only!) 2 months 
and fines of 2 to 20 yen. An official (magis- 
trate, state prosecutor, police officer) who by 
virtue of his office is bound to assist in the 
execution of the penal code, is punished 
with imprisonment for from 15 days to 3 
months, and a fine of from 2 to 20 yen, if 
he neglects to prosecute for a punishable 
offence, with the intention of allowing any one 
to escape illegally from a legal penalty. A 
police officer, who, without observing the legal 
formalities, or without just cause, undertakes 
an arrest, incurs a penalty of imprisonment for 
from 15 days to 3 months and a fine of from 2 
to 20 yen, which penalty is augmented one 
degree for every ten days during which the 
illegal detention continued. The same penalty 
holds good for illegal detention by a director of 
a House of Correction. Ill-treatment of prisoners, 
the denial to them of food or clothing entails a 
penalty of imprisonment for from 9 months to 3 
years and a fine of from 4 to 40 yen. 


This admirable care for the welfare of help- 
less and defenceless prisoners is seen also 
in Art. 281, according to which officials, who 
neglect to release their prisoners in case of flood, 
conflagration, or earthquake, and thereby oc- 
casion their death or injury, incur the penalties 
for intentional wounding augmented one degree. 
Judges, procureurs, and police officials, who 
are guilty of acts of violence or abuse against an 
accused person with the intention to extort from 
him confessions or declarations incur a severe 
penalty of imprisonment for from. 4 months to 
4 years and a fine of from 5 to 50 yen. 

Further the refusal to admit a declaration or 
a complaint, without legal cause, orthe neglecting 
to make a decision thereon in Civil and Penal 
cases is also punishable. Art. 284 gives the 
comparatively lenient penalty for passive bribery, 
of imprisonment for from 1 month to 1 year 
and a fine, and augments the penalty by one 
degree only when the official is influenced by 
the gift to commit an act contrary to regulation 
or law. The penalty is suitably augmented 
where judges in civil cases accept bribes or 
where judges, officials, procureur, or police ac- 
cept a bribe in penal cases. And yet the penalty 
_is only imprisonment for from 3 months to 3 
years with fine of from 10 to 100 yen, if the 
decision effected by the bribe is illegal and to 
the advantage of the accused. 

If it is to the disadvantage of the accused, 
the penalty of imprisonment is considerably 
augmented (2 to 5 years and fine of 20 to 200 
yen). If the penalty to which the accused 


was condemned is greater than that above men- 
tioned, the guilty officials incur the penalties 
described in Art. 221 and 222 (in cases of 
condemnations caused by perjury). The same 
penalties are inflicted where justice is perverted 
from other causes besides bribery. 

In all cases of bribery the-accepted gifts or 
the value of the same must be declared in the 
sentence to be confiscated for the State. 

Section III. punishes official crimes and delicts 
against property, (Art. 289-297). Official em- 
bezzlement entails the severe penalty of minor 
confinement, which in case of concurrence of 
falsification of documents is augmented by one 
degree. Inteniional and illegal collecting of 
imposts, taxes &c., which are not due, entails 
the penalty of imprisonment from 2 months to 
4 years and a fine. 


Boox I1].—Or Crimes anp DELICTS AGAINST 
THE PERSON AND PROPERTY OF PRIVATE 
INDIVIDUALS. 


CHAPTER I.-——OF CRIMES AND DELICTS AGAINST 
THE PERSON. 


Section I. treats of premeditated murder, and 
other cases of homicide (Art. 292-298) essen- 
tially in harmony with the Code Pénal (Art. 
205 &c., &c.) 

Voluntary and premeditated homicide is 
designated as assassination, and is punished 
with death. Premeditated homicide by ad- 
ministering poisonous substances, is considered 
the same as assassination and is punished with 
the same penalty. 

Voluntary homicide is considered murder, 
and is punished with penal servitude for life ; but 
if it is accompanied by bodily torture or other 
acts of cruelty, or if other crimes or delicts 
precede, accompany, or follow the same, it is 
punished with death. 

Any one who after having determined, with or 
without premeditation, to kill a particular person, 
accidentally or incidentally slays another, incurs 
the penalty of voluntary homicide. 

Section II. treats of voluntarily inflicted blows, 
wounds, and bodily injuries, (Art. 299-307). 

The injuries, if followed by death, entail the 
penalty of penal servitude for life. If the injuries 
result in the total loss of sight, hearing, or 
speech, of both hands or both feet, or one of 
these members, &c., the penalty of minor con- 
finement is inflicted: in case of less serious 
maiming or mutilation, major detention for from 
2 to 5 years. 

In other cases the penalty is graduated accord- 
ing to whether the resultant indisposition or 
incapacity for labour lasted 20 days or more, or 
whether the loss of time was less protracted, or 
finally, whether a merely momentary injury 
or abuse resulted.—Here also, as in case of the 
homicide, the perpetrator is held responsible for 
an aberratio ictus. 

Whoever, purposely and with criminal intent, 


administers to another substances injurious to 
health, incurs the penalties for premeditated 
bodily injury, which are in every case to be in- 
creased one degree. 

The regulation in Art. 308 is peculiar, ac- 
cording to which the penalties in this section 
are inflicted on anyone who, without intending 
to compass the death of a third party, deceitfully 
or maliciously advises any one to undertake a 
certain act which resulted directly in the death, 
injury, or sickness of the same. 

Section III, treats of legal excuses, and ex- 
emptions from the penalties for murder and 
bodily injury. 

An appeal for a “ legal excuse ” is valid :-— 

1. If the perpetrator was directly provoked 
by the gross abuse of the victim, and 
the act was committed in a transport 
of rage. The perpetrator however must 
not have been deserving of the pro- 
vocation. 

2. If, in a fracas, two or more persons 
shall have inflicted mutual blows and 
injuries, and it cannot be proved from 
which side the provocation was first 
given, all the participators shall have 
the advantage of the excuse for pro- 
vocation. 

3. If the homicide or violence is committed 
by a husband on_ his lawful wife or on 
her companion in crime, at the very 
moment that he discovers them in the 
act of adultery. The limitation of the 
Code pénal “in the house of the 
married” is excluded. The husband 
cannot take advantage of this excuse 
if he previously abetted the dissolute 
habits of his wife. 

4. If the homicide or violence took place 
in day time while the perpetrator was 
directly resisting an escalade or a 
breaking through of fences, walls, or 
the entrance of an inhabited house or 
its belongings. 

The existence of one of these legal excuses 
effects a diminution in the penalty of 2 or 3 
degrees. | 

Complete exemption occurs in cases of self- 
defence against undeserved attack; and this is 
extended to the protection of one’s goods against 
conflagration, plunder, or robbery, to resistance 
against theft or the attempt to recover stolen 
property, and to resistance of escalade, house- 
breaking, etc., by night. In case of excessive 
violence in self-defence instead of complete 
exemption a legal excuse is allowed. 

Section IV. contains the penalties for death or 
bodily injuries resulting from negligence. (Art. 
317-319). 

Homicide from negligence is punished entirely 
by a fine (from 20 to 200 yen). Injuries of every 
kind resulting from negligence entail a fine 
of from 10 to 100 yen, considerably diminished 
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(2 to 50 yen) if the carelessness results in 
mere injury to health or temporary incapacity 
for labour. 

Participation in suicide (Section V. Art. 320- 
321) is punishable (‘‘ whoever intentional! 
instigates another thereto”) and entails, as well 
suicide of the consenting party (‘at his earnest 
solicitation "), a penalty of minor imprisonment 
for from 6 months to 3 years and a fine of from 
10 to 50 yen, which penalty is diminished one 
degree, in case the participator simply assisted 
a suicide in the accomplishment of the deed. 
If the instigator acted from motives of personal 
interest, the penalty becomes major confinement. 

Section VI. (Art. 322-325) treats of illegal 
arrest and sequestration. In comparison with 
the Code pénal (Art. 341 f.f.) the regulations are 
comparatively mild. Penalties: Imprisonment 
from 11 days to 2 months, and fine from 2 to 
20 yen, which penalties are raised one degree 
for every ten days of illegal arrest. 


Severer penalties are incurred in cases where 
deprivation of liberty is accompanied by physical 
torture, violence, refusal of food &c. &c.—In 
case such treatment results in indisposition, in- 
capacity for labor, &c,. the penalties for bodily 
violence &c., are inflicted. 


Section VII. (Art. 326-329) contains the 
penalties for threats of murder, incendiarism, 
violence, &c. It is worthy of remark that, in all 
cases of threat, prosecution of the offence occurs 
only on the complaint of the person threatened 
or his relatives. 


Section VIII. deals with abortion (Art. 330- 
335). The penalties are comparativeiy mild 
as compared with the Code Pénal (Art. 317), 
for the woman herself, who intentionally pro- 
cures abortion, as well as for any third party 
who may have produced the same, major im- 
prisonment for from 1 to 6 months, and in case 
of death the time is increased to from 1 to 3 
years, and even to 4 years when threats or 
artifice were used against the encein/e woman. 
Cases in which abortion is intentionally procured | 
by actual abuse only are punishable by con- | 
finement. 


Section IX. treats of the abandonment of 
children, aged, sick or infirm persons in a help- 
less condition. The penalty is imprisonment of 
various grades according to the place in which 
the persons (children under 8) were left to their 
fate. Disregard of the duty of protection volun- 
tarily undertaken entails increase of penalty one 
degree. Major confinement and even penal 
servitude is incurred where, in consequence of 
abandonment in a helpless condition, permanent 
bodily injury or death results. 2 

Any one who finds such helpless persons 
within the limits of his property or in places 
under his control is bound to take charge of the 
same and announce the fact to the authorities, 
failing which he is liable to imprisonment for 


_ 


from 15 days to 6 months. 
in cases of severe illness. 

Section X. treats of the penalties against 
kidnapping or doing away with children or 
minors (Arts. 341-345). There is a distinction 
made between children under 12 years of age 
and minors over 12 and under 20 years old. 
Prosecution results only in. case of complaint 
by the injured party, and the penal case ceases 
in case of the marriage of the guilty party with 
the person led astray. 

Crimes and delicts against good morals are 
dealt with in Section XI. (Art. 349-354). 


This is specially so 


Unchaste acts on children of either sex under - 


12 years, without violence, entail the same 
penalty as similar acts on adults with violence 
or threats. Penalty: major imprisoment for 
from 1 month to 1 year and fine of 2 to 20 
yen.—lf the act were committed on the person 
ofa child under 12 years of age accompanied 
with force or threats, the comparatively mild 
penalty of 2 months major imprisonment to 2 
years, and a fine of from 4 to 40 yen, is inflicted. 

Rape committed on the person of a female 
under 12 years of age entails minor confinement, 
the same penalty results in case of sexual abuse 
of a sleeping person, or of one rendered un- 
conscious by the guilty party. ; 

In all cases of violation or rape prosecution 
takes place only on the complaint of the injured 
party or of her relatives. 

Of course severer penalties are inflicted, even 
to the extent of penal servitude for life, accord- 
ing to whether the act entailed upon the injured 
party death, mutilation, or other bodily injuries. 

Adultery in case of a lawful wife entails a 
penalty of imprisonment for from 6 months to 
2 a on both the guilty parties. Prosecution 
takes place only on complaint of the husband, 
and is null in case he had previously connived 
at the adulterous act.—Bigamy also entails a 
penalty (6 months to 2 years and fine of from 5 


to a yen). 
he penal regulations in Section XII. (Art. 
355-361) against calumny and defamation are 
neo: eng The delict of defamation (without 
a charge of dishonorable acts or of some definite 
vice) is only a contravention, and is punishable 
only is so far as the defamation was made in 
public. 
False charges before Courts of Justice (Ca- 


lomnie, dénonciation calomnieuse) incurs the 


penalties against perjury. 

Public calumny or defamation (Diffamation) 
of a private person with the intention of injuring 
him, irrespective of all proof of the truth of the 
Statement, is punished, according to the cir- 
cumstances of the declaration or the circulation 
of the injurious reports: 1. Major imprison- 
ment for from 11 days to 9 months and fine of 
from 3 to 30 yen, if circulated by means of 

communication or in public addresses. 
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2. Major imprisonment for from 15 days to 6 | 


months and fine of from 5 to 50 yen if perpe- 
trated by means of publications, the public 
press, pictorial delineations—sold or posted up, 
or finally by means of theatrical representations. 
The crime of defamation of the dead is also 
punishable. 


Under this section come also all those delicts 
which arise from the abuse of confidential secrets 
entrusted to physicians, apothecaries, midwives, 
advocates, attorneys, and religious teachers. 
All the delicts of this section can be prosecuted 
only on the complaint of the injured party. 


Strange to foreign ideas are the penal regula- 
tions of Section XIII. (Art. 362-365) of Crimes 
and Delicts of Descendants against Ascendants 
(ancestors). Homicide of father, mother or 
other ascendant relative is punished with death. 
Assistance in case of suicide of such only has 
the benefit of a mitigation of penalty of 2 
degrees. Similar severity of penalty is incurred 
by descendants who are guilty of violence, abuse, 
sequestration, threats, desertion, calumny or 
defamation towards ascendant relatives. 

Any one who intentionally refuses one of his 
ascendant relatives requisite food or things 
necessary for the preservation of his health in- 
curs a heavy penalty. In none of these cases 
can the culprit claim the benefit of legal excuses 
or exemptions from punishment. 


CHAPTER II. CONTAINS THE CRIMES AND 
DELICTS AGAINST PROPERTY. 


Section I treats of theft (de vols clandestins) 
of a secret kind (Art. 366-377) in contra- 
distinction to that perpetrated with force or 
violence (@ force ouverte on commis avec vio- 
lence), (Art. 378-384). 

The definition of a theft is that of the Code 
Pénal (Art. 379). The penalty for ordinary 
theft is major imprisonment for from 2 months 
to 4 years. bree | 

Qualified theft (that committed during a con- 
flagration, an earthquake, a flood, or other 
calamity, by escalade, house-breaking, or open- 
ing of locks) entails a penalty of imprisonment 
for from 6 months to 5 years. Theft committed 
by several persons conjointly entails augmentation 
of one degree in the penalty; if perpetrated in 
an occupied dwelling house by armed persons 
the penalty is minor confinement. 

The removal of one’s own property from the 
custody of a creditor to whom it had been 
given as a security is considered theft. Attempt 
at theft is punishable. All persons convicted of 
theft are placcd under police surveillance. 
Thefts among domestic relatives are not punish 
able ; only in cases of co-actors (non-related) 
where the culprit is exempt and the co-actor 
incurs the usual penalty. | 

Robbery with violence (under threats or 
abuse) is punished with minor confinement ; 
under aggravating circumstances, with major 
confinement; if the violence result in bodily 


injury, with penal servitude for life; if it result 
in death, the penalty is death. Any one who 
accomplishes a theft by depriving another of 
consciousness by means of narcotics or other 
similar substances is held guilty of theft with 
open force and punished with minor confine- 
ment. 


Section III. (Art 385-387) treats of Robbery 
of lost articles by the finder. Refers chiefly to 
wreckage and lost articles. Penalty 11 days to 
3 months and fine of from 2 to 20 yen. The 
same penalty is incurred by the removal of 
buried or hidden treasure. 


Section IV. in only two articles treats of bank- 
ruptcy (Art. 388, and 389) a penalty of imprison- 
ment for from 2 months to 4 years is inflicted on 
anyone who, at the time of bankruptcy or in- 
solyency, shall have concealed a portion of his 
assets, or shall have exaggerated the amount of 
hisindebtedness. ‘The samepenalty, diminished 
one degree is inflicted on accomplices and as- 
sistants. 

Imprisonment for from 1 month to 2 years is 
the penalty for having, at the time of insolvency, 
made away with, or secreted, mercantile books in 
whole or in part, or for having, after declaration 
of failure, paid one creditor to the detriment of 
others. 

Section V. contains the penalties against 
swindling (escroguerie) and abuse of trust. 
(Arts. 390-398) a person is guilty of swindling 
(penalty ; imprisoment for from 2 months to 4 
years and a fine of from 4 to 40 yen) who excites 
in another fears of any imaginary impending 
danger, or the hope of some chimerical advant- 
age, thereby inducing the same to deliver up to 
him articles in his possession or documents of any 
kind whatever; in the same category must be 
reckoned similar frauds committed by taking 
advantage of the imbecility or inexperience of 
insane persons or minors. The penalties for 
swindling are entailed also by a false description 
of the quality, weight, number or measure of 
articles in a transaction of sale or exchange, 
which may lead to actual deception. In the 
same category are also the fraudulent sale, ex- 
change or mortgage of property not belonging 
to the person effecting the transaction, and the 
deliberate sale of mortgaged property under 
cover of fraudulent concealment of the mortgage. 
A person is guilty of embezzlement (adus de 
confiance) (Penalty: major imprisonment for 
from 1 month to 2 years) who fraudulently 
appropriates as his own, disposes of to others, 
or uses for his own benefit, sums of money, 
bills, or other valuables entrusted to his keep- 


ing.—This section deals also with the frustration 


of a security by the concealment or removal of 
mortgaged articles. 

Section VI. deals with concealment of stolen 
property (Art. 399-401). The matter of this 
section is on a level with the latest legislation. 
Penalty: imprisonment and fine, and subse- 


( 16) 


Races 


quent police surveillance. The penalty of the 
receiver is modified according to the circum- 
stances of the crime which procured the articles. 
It they were obtained by fraud, the punishment 
of the receiver is less severe than if they were 
procured by robbery. 

Section VII. refers to incendiarism (Art. 
402-410). Intentionally setting fire to an oc- 
cupied dwellinghouse entails the death penalty ; 
if not occupied, penal servitude for life ; if t 
buildings are not intended for dwellings, major 
confinement. | 

Setting fire to barges, ships, railway carriages, 
which serve for the transport of persons, entails 
the death penalty. 

The burning of one’s own buildings, which 
can no longer be occupied, is also punishable, 
penalty, major imprisonment for from 2 months 
to 2 years—Setting fire to buildings by negli- 
gence is punishable with a fine. : 

Section VIII. OfInundations. (Art. 411-414.) 
The procuring of an inundation by the destruc- 
tion of dykes, entails a penalty of penal servitude 
for life if the jeopardized buildings are occupied 
or are used as dwellings. If not, the penalty is 
major confinement ; if only cultivated fields, etc. 
are affected, minor confinement.—The changing 
of a watercourse by the destruction of a dyke 
or sluice, when done for another's disadvantage 
or for one’s own benefit entails a penalty of 
major imprisonment for from 1 month to 2 
years and a fine. 

We must also mention the penalties of Section 
IX. (Art. 415-416) against those who inten- 
tionally cause shipwreck or foundering of vessels. 


_ If one or more persons lose their lives by such 


deeds, the penalty is death; in other cases 
penal servitude for life. If there were no per- 
sons in the vessel, minor confinement is the 
penalty. The last Section (X.) of Book I. 


contains the penalties against the destruction 


and injury of another's property. (Art. 417-424). 
There is here a six-fold distinction made in the 
grade of cffence, and the penalty is arranged 
accordingly. 

1. Houses and buildings of another. The 
destruction or injury of these entails 
major imprisonment for from 1 month 
to 5. years, and fine of from 2 to 50 yen. 

2. Buildings, appurtenances of the above, 
-such as ornaments, fences, pallisades 
&c., in yards, gardens, fields, &c. 

3. Landmarks or boundaries of property. 

4. Personal property,— imprisonment. for 
from 1 to 6 months and fine. 

5. Horses, oxen and other domestic ani- 
mals. The first two are protected by 
severer penalties. In other cases, the 
penalty is only fine and results from 
complaint of injured party only. 

6. Valuables (bonds &c.) Penalty, 2 months 
to 4 years and fine of from 3 to 30 yen. 


Boox IV. Contains One Section on 
CONTRAVENTIONS. 
(Art. 425-430) 

This section contains only the following noti- 
ceable points. 

Art. 425. No. 14 inflicts a contravention- 
penalty of arrest for 3 to 10 days or fine of 1 
yen 95 sem on any one, who makes a false 
declaration in favour of a person charged with a 
contravention. 

Art. 426. (Arrest for 2 to 5 days or fine of 
SO sen to yen 1.50). 

No. 12. “ Whoever publicly insults a person.” 
—An ordinary insult is thus made a mere con- 
travention, and is punishable only when publicly 
perpetrated. The prosecution takes place only 
on the complaint of the injured party. 

Art. 427. (Arrest for 1 to 3 days or fine of 
20 sen to yen 1.25). 

No. 9. Physicians, surgeons, midwives, whose 
assistance has been called in serious cases, and 
who, without legal excuse, refuse their services. 

No. 11. Whoever by lies or false intelligence 
causes public alarm. 

No, 12. ‘‘Those who for a _ consideration 
declare themselves ready to exorcise misfortune, 
to procure fortune, to foretell the future, or to 
fathom secrets.” 

Art. 428 (1 day’s arrest or fine of from 10 sen 
to I yen), 

No. 4. The invitation to play a game of chance, 
or to buy a lottery ticket on the public street ; so 


sO | 
- No. 5. The public presentation of plays or 
other amusements without the prescribed per- 
mission, and the infringement of special regula- 
tions relating to the same. 

No. 9. Whoever has himself tatooed or follows 
the business of tatooing. 

Art. 429 (5 to 50 sen fine). 

‘o. 7. Gymnastic exercises or other similar 
amusements continued in the public street after 
one prohibition of the authorities. 

No, 11. Loud singing or shouting in a public 
place under similar circumstances. 

No, 12. Sleeping in a public place or making 
a great noise when drunk. 

Those contraventions which are not included 
in this penal Code, will be punished according 
to the regulations of local authorities intended 
for such cases. | 


CODE OF CRIMINAL PROCEDURE. 


Book I.—GENERAL REGULATIONS. 


Art. 1.—Public action, which aims at the con- 
viction of punishable offences, and the application 
of legal penalties, is conducted by the officials 
of the public administration (Ministére public). 

Art. 2.—Private action, which aims at a 
reparation of injuries inflicted upon private 
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persons by penal offences, or the restoration to 

the same of articles of which they have been 

illegally deprived, is in the hands of those who 
are deemed to have been injured, according to 
the regulations of civil law. 

Art. 3.—Public action is independent of that 
of the injured party, and is not stayed by the 
abandonment by the same of his complaint or 
action, excepting in cases provided by the law. 

Art. 4.—Private action, for any amount what- 
ever, may be tried before the penal courts, in 
addition to the public action (accessoirement) 
excepting in cases provided by the law.—Private 
action may also be — separately before the 
civil court. 

Art. §.-—Public and private: action must be 
conducted in a competent court, and according 
to the mode determined by the law in force. 

Art. 6.—If both actions are simultaneously 
pending before the penal court, or before the 
penal and the civil court, the private action, on 
pain of cancellation of both judgements, cannot 
be first decided. ‘Cancellation is legal when a 
civil condemnation is followed by a penal 
condemnation. 

Art. 7.—The injured party, who first institutes 
an action before a civil court, can remove it 
from the same and bring it before a criminal 
court only when said court has already admitted 
a public action onthe part of the State Pro- 
secutor. 

The injured party, who has instituted an action 
before a criminal court, can with the consent of 
the accused, desist from the same and institute 
proceedings before a civil court. 

Art 8.—Suspension of the action, declaration 
of innocence (l’absolution de linculpé), or the 
acquittal of the accused does not affect the 
claims of the injured party for reparation of 
damage, or for restitution to which he is entitled 
according to the regulations of civil law, 

Art. 9.—Public action ceases :-— 

1. In virtue of the death of the accused. 

2. In virtue of the cessation of the private 
action, or a compromise with the in- 
jured party,in all cases where according . 
to the law, public action is made de- 
pendent upon private action. 

. In virtue of a final legal judicial decision 
(décision judiciaire devenue irrevo- 
cable). : 

4. Incase of abolition (abolition de lapeine) 
in virtue of a law passed subsequent 
to the commission of the offence. 

5. In virtue of an amnesty. 

6. In virtue of prescription. 

Art. 10.—Private action ceases :— 

1. In virtue of renunciation of the action 
or compromise with the injured party. 

2 In virtue of a valid judicial decision. 

3 By prescription. 
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(1) The regulations regarding prescription of execution of 
penalties are contained in the Penal Code Art. 58-62. 


Art. 11.—Publicaction' suffers prescription :— 
1 For contraventions in 6 months. 
2 For delicts in 3 years. 
3 For crimes in 10 years. 


Art. 12.—Private action is prescribed in the 
same time as public action, even in cases in which 
the person who should institute proceedings is 
incapable of doing so, and although proceedings 
have been begun before a civil court. 

If, however, public action has resulted in a 
conviction, the private action suffers prescription 
only according to the ordinary regulations of 
civil law. 

Art. 13.—Prescription begins with the day 
(inclusive) on which the offence was committed, 
and if continued several days, with the last day 
of the same. 

Art. 14.—Prescription of public or private 
action against offenders, accomplices (even if 
unknown), and persons responsible according 
to civil law, may be interrupted by an act of pro- 
secution on the part of the State prosecutor, by 
the injured person as party in a civil suit, or 
by any judicial proceedings, whether in pre- 
liminary examination or in the actual suit. 

After the interruption a new prescription 
begins, which, however, can in no case exceed 
the double of the time indicated in Art. 11. 


Art. 15.—The interruption is not valid, if the 
proceedings of the criminal prosecution, of the 
esa erg examinations, or of the actual suit, 
have been formally invalid; this does not in- 

clude, however, the incompetence of the ex- 
amining magistrate or of the court entertaining 
the action. 


Art. 16.—In case of discontinuation of the 
suit, or of acquittal, the accused can demand 
damages against the prosecutor, the plaintiff, or 
the civil party, if these have been guilty of bad 
faith or gross negligence. The same holds good 
in case of a conviction, when plaintiff, com- 
plainant, or civil party, can be shown to have 
culpably and grossly exaggerated the offence. 

If the civil party fail in an appeal against 
either preliminary examination or against a final 
sentence, he may, on application of the accused, 
be made to make special indemnification to the 
same for any injury incurred by every such 


bs ise a 
he application for indemnification by the 
accused may be made before the criminal court 
at any time before the passing of final sentence. 

Art. 17.—The accused, even if acquitted, can 
demand indemnification from judge, state pro- 
secutor, officers of court, or judicial police, only 
in cases where these persons have intentionally 
done him an injury or have in his case been 
guilty of some offence provided for in the penal 
code. 

Art. 18-20 Regulate the terms for penal suits. 
The time fixed is generally peremptory. ) 
Art. 21-25 Treat of delivery of judicial noti- 
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fications that are obligatory on the Clerk of the 
Court or his agents. 

The regulations are strict, sometimes on pain 
of invalidation. 

Art. 26 Permits changes and additions in 


documents only under protection of strict for- 


malities, the neglect of which entails invalidation. 

Art. 27.—The Regulations of this Code of 
Criminal Procedure are applicable to offences 
committed before its promulgation. 

Proceedings already begun in legal form. are 
sustained. 

Art. 28 Declares the regulations of this Code 
applicable also to special penal laws to be here- 
after enacted. 

Art. 29.—The provisions of this Code do not 
apply to offences punishable by military or mari- 
time law, 

Art. 30 Declares that the definition of rela- 
tionship, given at length in the Penal Code Art. 
114 and 115, is also applicable to the Criminal 
Procedure. 


Boox II.—OrGanizaTion anp COMPETENCE OF 
CriminaL Courts. 

CuapTer I1.—Generat REGULATIONS. 

Art. 31.—The ordinary criminal procedure 
will be undertaken by the same courts and tri- 
bunals, that deal with civil justice. 

Art. 32.—Seat and jurisdiction are fixed by 
Imperial decree. 

Art. 33.—At every court and tribunal one or 
more officers of the public administration (State 
prosecutors) are appointed. 

Art. 34.—The functions of the public prose- 
cutor in reference to criminal procedure con- 
sist in :— 

1. The investigation of punishable acts. 

2. Making application to the courts for ex- 
amination and trial, and the applica- 
tion of the law to offences. 

3. The execution of orders and judgments 
of courts. 

4. The defence of the interests- of society 
before the courts. 

Art. 35 Requires the uninterrupted attend- 
ance of an official of the department of public 
prosecutor at all sessions of Criminal courts. 

Art. 38 Regulates the competence of courts 
according to the gravity of offences, as fol- 
lows :— | 


1. Contraventions are dealt With in police 
courts. 
2. Delicts before correctional tribunals. 
3. Crimes are adjudged in Criminal courts. 
The higher courts are competent to deal with 
lesser offences also, when graver ones are dealt 
with at the same time, even when there is no 


connection between them. 


Art. 39 Gives the definition of connection of 


offences 


Art 40-43.—Competence as affected by 
locality : 
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The judgment of offences committed, in case 
of doubt forum praeventionis. On the whole 
the principles of modern criminal procedure are 
followed. 


Art. 44.—The same is true ofall material con- 
nections. The competence of a court over the 
offender carries with it the competence to deal 
with all co-actors and accomplices. 

Art. 45.—If an offence has been committed 
in a foreign country, the court of the district in 
which the offender has been arrested, or where 
he has been received, when delivered up by the 
foreign power, is competent to deal with the 
case. 

Art. 46.—A special law regulates the compe- 
tence of courts to deal with offences committed 
on board merchant ships. 

Art. 47.—On pain of nullifying the decision, 
a magistrate who has assisted at the preliminary 
examination is prohibited from participation and 
judgment in the trial. Members of the higher 
Courts of Justice are also specially excluded 
from son das gag they have acted as examin- 
ing ep sono They are also excluded from 
cases of appeal where they have had to do with 
the decision of the lower court, also on pain of 
nullifying the proceedings. There are a few 
exceptions only, particularly in case of an ap- 
peal against a judgment for contumacy. 

Art. 48.—Every judge before whom a case is 
brought is to decide as to his own competence. 


Cuaprer I1.—Or Potice Courts. 


Art. 49-53.—Justices of the Péace; Com- 
petence ; Contraventions. 


Art. 51.—The functions of public prosecutor . 


are to be performed by a competent police- 
officer who is under the jurisdiction of the pub- 
lic prosecutor of the higher (correctional) court. 


Cuapter II].—Or Correctionat Trisunat.s. 


Art. 54-62.—Competence: Judgment of de- 
licts: Conducting of preliminary examinations 
of charges for delicts and crimes; decision re- 
garding appeals from Police Courts. 

The appointment of ordinary judges for cor- 
rectional courts is made for one year by the 
president of the higher court. The appoint- 
ment of examining magistrates is made for one 
year by the Minister of Justice. In case of ne- 
_ Cessity supplementary judges for both functions 
may be appointed ; who shall attend both pre- 
liminary examinations and the trials, with a 
volum consullativum. 

The functions of State prosecutor in correc- 
tional tribunals are undertaken by a government 
— of the higher court, or one of his sub- 

tes. 


The duties of the judicial police are performed 


by the public prosecutor, in conjunction with the 
Prefects of Tokio, and those of other districts. 
As assistant officials, in addition to the above 
and under their direction, there are ‘‘com- 
missaries-general” (Keishi) and commissaries of 


police (Xeidbu), sub-prefects, justices of the 
peace, and district wardens. Their principal 
functions are in the preliminaries to an action. 


Cuapter 1V.—Or Covrts or APPEAL. 


Art. 63-69.—Cases of appeal from police 
courts are decided by a bench of at least three 
judges in correctional courts. The functions of 
the public prosecution are performed by the 
State prosecutor or one of his substitutes. 

All officials of the department of state pro- 
secution, are under the control of the public 
prosecutor, within the bounds of his jurisdiction. 


Cuaprer V.—Or Criminat Courts. 


Art. 70-76.—These decide all criminal cases ; 
they sit once every three months, and consist of 
a president and four colleagues. The functions 
of state prosecution are assumed by the public 
prosecutor or one of his substitutes. 

CuapTer VI.—Or THe Court or CassaTION. 

Arts. 77-82.—In the Court of Cassation there 
is a criminal chamber, which decides in all 
cases :— 

1. Of suits for writs of error. 

2. Of appeals for re-hearing. 

3. Of appeals an account of security or 
from suspicion of prejudice in the court. 

4. Of questions regarding competency. 

Its decisions must be made by a bench of 
at least five judges. The function of State pro- 
secutor in the Court of Cassation are undertaken 
by an official of its own appointment or one of 
his substitutes. , 


Cuapter VII.—Or tue Hicu Covrrt. 


This is the competent Court for all crimes 
detailed in Book II., Chapter 1 and 2 of the 
Penal Code [against the Emperor, and Imperial 
family, and against the security of the State). It 
is also competent to deal with all criminal charges 
against members of the Imperial family and offi- 
cials of the 1st, 2nd, and 3rd classes (Chokunin- 
kwan) which involve a penalty of imprisonment 
on the guilty. 

The High Court assembles on call of an Im- 

rial decree, resulting from an application of 
the Minister of Justice, which shall also desig- 
nate the matters to be adjudicated and the place 
of session. It consists of a President and six 
colleagues appointed annually by Imperial de- 
cree from members of the Senate and the Court 
of Cassation (also 2 supplementary judges ap- 
pointed in the same way). 

The functions of the examining justice in this 
Court of State are fulfilled by one or more mem- 
bers of the Criminal Chamber of the Court of 
Cassation, chosen for that purpose, the functions 
ot State prosecutor are to be performed by the 
procureur-general of the Court of Cassation or 
one of his substitutes. : 

There is no appeal from the decision of the 
High Court, excepting in the following three 
cases :— 

1. Appeal againt judgment for contumacy. 


2. Complaints reganling points of civil law 
(requéte civile. See Art. 436). 
3. Petition for rehearing (Révision Art. 339). 
In these three.cases, however, the High Court 
itself must decide. The process on the whole is 
similar to the ordinary process. | 


Book IL].—Or Inquiry into OFFENCES; OF THE 
PROSECUTION AND PRELIMINARY EXAMINATIONS 
OF THE SAME, 

Cuaprer I.—Or Inouiry Into OFrrences. 

Art. 92.—The State prosecutor is required to 
investigate all intimations that are sent to him, 
regarding offences which it is his duty to pro- 
secute, and also to follow up any traces of such 
acts as may come to his knowledge, so as to bring 

about the discovery of unknown offenders, &c. 
Section I.—CuarcGes AND DENUNCIATIONS. 


Art. 93-99.—Any person aggrieved by a crime 


or delict may institute a charge for the same 
before the examining magistrate, the public pro- 
secutor, or any official of the judicial police, of 
either the place where the deed was committed 
or where the accused resides. The complain- 
ant may appear as civil party. 

Art. 96. Describes the official duty of the 
authorities and officials, in regard to the giving 
of information concerning offences which come 
to their knowledge. | 

Art. 99.—Allows the injured party, who has 
instituted penal proceedings, the right to with- 
draw the same at any time ; the same right is 
accorded to the complainant ; in this case, how- 
ever, they are responsible for costs (Art. 16). 


Section II. 

Art. 100-106.—Treats of cases of discovery in 
the act, and is similar to the French law. 

Cuaptrr I1.—Prosecution oF OFFENCES. 

Section I.—Functions of the State Prosecutor. 

Art. 107-109.—The demand for the instituting 
of a preliminary examination is obligatory in 
case of a crime, optional in case of a delict, 
inadmissable in case of a contravention. 

The right of complaint by the civil party 
(Section II. Art. rro-112) is similar to that laid 
down in the regulations of the French Code. 

Chapter I1I].—(Art. 113-117) regulates the 
preliminary examination. Excepting in cases of 
crime or of a “délit flagrant,” the examining 
magistrate cannot, on pain of nullifying proceed- 
ings, undertake a preliminary examination with- 
out a requisition from the public prosecutor or 
the civil party. : 

Section I.—Contains the regulations concern- 
ing warrants for summons and arrest. (Art. 
118-142). | 

A warrant for production is allowable only : 

1. When the accused has no fixed residence. 
2. If the judge suspects him of an intention 
to flee from justice, or fears he may 

destroy the proofs of his guilt. 
3. If he fears that the accused may carry 
into execution acts begun or threaten- 
ed. (Art. 121.) 
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Connected with the warrant for production is 
a species of arrest (mandat de dépét), which, 
however, is conditioned on a previous hearing of 
the accused, and in any case is allowable only 
when the judge is of the opinion that the delict 
will entail imprisonment or some other severer 
penalty on the accused. After ten days the 
warrant for detention (dépdt) becomes a mandaf 
d'arréi. This requires sufficient substantiation 
of the charge by means of a presentation of a 
summary of criminating facts, and the letter of 
the law bearing on the point. Excepting in 
cases of solitary confinement (mis au secret) the 
accused may, in the presence of an official, receive 
visits from their relatives, connections, friends or 
advocate, so long as household regulations are 
observed. The person confined thus can receive 
letters, books, and such messages only after they 
have been read by the examining magistrate. 

In every examination prison,.a copy of both 
Criminal Codes must be placed at the disposal 


_ of the prisoner (Art. 142). 


At any stage of the preliminary examination, 
the examining judge may, if he considers it neces- 
sary for the obtaining of truthful testimony, either 
on the requisition of the State prosecutor or of his 
own official right, order that the accused, whether 
detained or arrested, may be relegated to solitary 
confinement (sera mis au secret). This “ mrs 
au secret” means complete isolation from all 
intercourse with the outer world; the prisoner, 
without the permission of the examining judge, 
being unable to receive or send letters, docu- 
ments, valuables, or any other articles whatever. 
Food and medical assistance are brought to him 
only by persons specially designated for that 
purpose. The “mis aw secret” cannot - be 
fixed for a longer term than ten successive days, 
but the order for a term of ten days can from 
time to time be repeated. Within these ten 
days there must be at least two hearings of the 
accused (Art. 145). 

Section III. (Art. 146-148) treats of evidence 
in the preliminary examination, and begins with 
the principle. e law deduces from the facts. 
given no presumption of guilt whatever. 

The confessions of the accused, the results 
of investigations, the testimony of third parties, 
the opinions of experts, and evidence of every 
sort, are left to the free valuation of the judges. 
The examining judge has to collect suitable 
testimony for the purpose of finding out the 
truth regarding the contentions of the parties 
(réqguisitions of State prosecutors, demandes of 
the civil party or the accused). , 

Before any other act of examination, unless 
there is danger of delay, the judge must give the 
accused a hearing. (Section IV., Art. 149-157.) 
The extorting of a confession by threats or false 
allegations is strictly forbidden. The accused 
may demand a copy of the report of his exami- 
nation. Confrontations with other accused per- 
sons or witnesses in order to settle questions of 


identity or complicity, or to facilitate the as- 
certaining of the truth, are allowable. 

Section V. treats of verifications and seizure 
of incriminating articles (Art. 158-169). In the 
first place the duty of the examining judge to 
procure facts favourable to the soonaed is par- 
ticularly insisted upon. For this purpose the 
dwellings of other persons besides tha accused 
may be subjected to a search, if a reasonable 
suspicion exists that they contain articles, the 
possession or the inspection of which would be 
of importance in the examination. The accused 
may be personally present at the search of his 
premises or may be represented by a special 
attorney. The same holds good for all sorts of 
investigations into circumstantial evidence. The 
examining judge has to decide as to the pro- 
priety of personal attendance only in case of 
arrest or detention. The civil party may claim the 
same right of personal attendance (Art. 163). 


Whenever the examining judge considers it 
important for the establishment of the truth, he 
may demand from post-office officials, telegraph 
officials, and other furthering agencies, all tele- 
grams, letters, and other despatches which have 
been sent either to or from the accused. 


Section VI. deals with the hearing of witnesses 
(Art. 170-190). The ee rea magistrate 
issues the necessary summons for witnesses 
designated by the State prosecutor, the civil 
party, or the accused. If, however, plaintiff or 
defendant nominate too many witnesses, the 
examining magistrate may limit himself to the 
summoning of five (in correctional cases) or 
ten (in criminal cases) witnesses, who are first 
in order of nomination or who seem in 
his opinion to be the best informed, re- 
serving the right to call a greater number 
if thought necessary for the establishment of the 
truth. He may also cx officio summon as witness 
any person r than those designated by the 
interested parties (Art. 170).—If the witness is 
a soldier or an officer in the land or sea forces, 
and at the time absent with his corps, the sum- 
mons is served on him through his military 
superior, who shall either give him the necessary 
permission to appear before the Criminal Court, 
or in case of lute hindrance on account of 
necessary service, shall request the judge to grant 
necessary delay, giving his reasons for the request. 

If a witness refuses (without excuse) to appear 
after having received a summons, the examining 
magistrate on the requisition of the State pro- 
secutor has to inflict upon him the penalty of a 
fine of from 2 to 10 yen, from which neither 
appeal nor protest is allowed. The witness may 
be summoned repeatedly on pain of a penalty 
and under threat of having a warrant issued for 
his production. If the witness still disregards 
the summons without proper excuse, the fine is 
doubled and the warrant for production is to be 
issued. 

_ It is worthy of remark that under general 
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' “in all sincerity.” 


quéstions the question of the “religion” of the 
witness is not mooted (Att. 179). The witness 
swears to ‘‘tell the whole truth and nothing but 
the truth, without hate, fear, or favour.” The 
following persons are not eligible as witness. 

1. The civil party. 

2. The relatives and connections of the 

civil party and the accused. 
3. Their guardians or their wards. 
4. Their servants or employés. 
These persons can given information though 

they cannot act as legal witnesses. 


The same holds good for the following persons 
(that is, they are ineligible as witnesses, but are 
heard for renseignment) :— 

1. Persons under 16 years of age. 

2. Imbeciles. 

3. Deaf mutes. 

4. Such as have in consequence of a penal 
sentence forfeited their civil rights or 
had them suspended. 

. Such as are charged with crime or are 
brought before the police court for a 
delict which entails major imprison- 
ment. | 

6. Persons who have been charged with the 

same deed and have undergone the 
criminal examination, but on account 
of lack of evidence, have escaped pro- 
secution. 

If the witness appears, but refuses, without 
legal excuse, to give testimony or to take the 
oath of a witness, on the requisition of the State 
prosecutor he is to be condemned to the penalty 
of a fine (4 to 40 yen) as laid down in Art. 180 
of the Penal Code. 

The following are exempt from the fine :—phy- 
sicians, apothecaries, midwives, advocates, coun- 
sel, attorneys, notaries, or ministers of religion 
of any denomination who refuse to give answer 
respecting facts—but only respecting those— 
which they declare that they are bound to conceal 
as official secrets.—If a witness belongs to the 
Imperial family or to officials of the 1st, 2nd, or 
3rd classes (Chokunin-Kuan) his testimony is 
taken at his residence. 

Section VII. Of Experts. (Art. 191-200.) 
Experts are summoned when the examining 
magistrate considers their assistance necessary 
for the ascertaining of the truth. Art. 192 allows 
the compulsory summoning of experts, but only 
on pain of fine, not of warrant of production. 
The oath of experts promises fulfillment of duty 
If the expert appears, but 
refuses to take the oath or perform the exper/ise 
required of him, he incurs the fine laid down 
in Art. 179 of the Penal Code (from 4 to 40 yen). 

Persons who cannot be heard as witnesses 
(Art, 181-182) cannot be summoned as experts. 
An exception occurs only in case of danger 
from delay, or the impossibility of immediately 
obtaining other experts. It this case however 
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- the result of the expertise and opinion of the 


expert will be considered merely as information. 
Section VIII gives the regulations concerning 
the preliminary examination of the so-called 
délit flagrant, (Art. 201-209) in which, following 
the. example of the French law, far-reaching 
powers are entrusted to the State prosecutor. In 
these cases the examining magistrate can ex 
officio, i.e. without- awaiting a requisition from 
e State prosecutor, preceed with the examina- 
tion. In such cases, the public action is held 
to have been begun by the first declaration of the 
facts of the case; further procedure depends on 
the requisition of the State prosecutor. On the 
other hand if the State prosecutor, becomes 
aware of a délit fragrant before the examining 
magistrate, without awaiting the action of the 
same, he may repair to the place of the offencc 
and undertake the various preliminary examina- 
tions, after which he shall immediately send a 
report of the examinations with his requisitions 
to the examining magistrate. Witnesses and 
experts are however heard by the State prosecu- 
tor without oath. Authority, similar to that of 
the State prosecutor in these cases, is also given 
the officials of the judicial police, who cannot 
however issue warrants of detention or arrest. 


Examinations undertaken by the State proge- 
cutor or the officials of the judicial police may 
be repeated by the examining magistrate. On 
the other hand the State prosecutor after having 
heard the accused, whether he has issued 
a warrant of detention against him or not, may 
summon him immediately before the bar of the 
Police Court, if he considers a preliminary 
examination unnecessary. 

Section IX treats of Bail (Art. 210-219). 
During the course of the preliminary examina- 
tion, the examining magistrate, after having 
heard the propositions of the State prosecu- 
tor, on the demand of the inculpated per- 
son under arrest, may set him at liberty 
under an engagement to present. himself 
whenever summoned. Ifthe accused is “ in- 
capable” (without civil rights), his release on 
bail may be requested by relatives, connections, 
or legal representatives. The provisional release 
is always conditioned on security, the amount of 
which is to be fixed by the examining magistrate. 
Security can be furnished by either the accused 
or a third party, either in cash or through legal 
representatives who bind themselves to pay. 
In case of refusal to appear the security may 
be confiscated in whole or in part. On the 
requisition of the State prosecutor, the magistrate 
pronounces sentence of forfeiture of security ; on 
the requisition of the State prosecutor the magis- 
trate may order the return of the forfeited 
security, if he discontinues the action, refers it 
to the Police Court, or pronounces a sentence 
for a delict entailing the penalty of a fine. 

The magistrate may also entrust the accused 
to the care of his relatives and connections in 
case his release is not requested. 
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Section X. treats of the closure of the ex- 
amination (Art. 220-234). If the magistrate 
judges himself to be incompetent, or the 
continuation of the examination to be useless, 
he sends the papers to the State prosecutor re- 
questing his action in the matter, who must send 
in his requisitions within three days as well as 
return the papers. The State prosecutor may 
demand a supplementary examination. In any 
case the closure of the examination must de- 

pend on the judge's decision. If the judge 
finds that the offence lies beyond his competence, 
he declares his incompetence. The magistrate 
decrees the discontinuation of the proceedings, 
and the release of the accused :—1. If proofs of 
the offence are insufficient. 2. If the deed pro- 
ceeded against does not constitute adelict. 3. 
If the time for prescription has been fulfilled. 
4. If a legal sentence has already been pro- 
nounced for the same cause. 5. If an am- 
nesty, has been granted. 6. If there is 
cause for absolute exemption from penalty. 
If the offence be a contravention, the case 
will be transferred to the Police Court ; if a delict, 
to the correctional police court ; if a crime, the 
magistrate gives his decision to transfer the case 
to the Criminal Court, which decision carries with 
it the detention of the accused. If the case be 
referred to the Criminal Court or to the correc- 
tional police court for a delict involving im- 
prisonment, and the accused cannot be found, 
the State prosecutor or the civil party may demand 
from the civil court provisional sequestration of 
his property until he is arrested. 


Chapter IV. treats of Appeal in Preliminary 
Examinations (Art. 234-261). From beginning 
to end of the examination, the right of protest is 
accorded to both State prosecutor and the 
accused: 1. Against a decision of the judge 
rejecting an objection against his competency. 
2. Against the issue of an illegal warrant of 
arrest, or the non-issue ofalegalone. 3. Against 
the granting or illegal refusing of release on 
bail. 4. Against any other decision by which 
he exceeds his powers (exces de pouvoir).—In 
the last case only the civil party also has the 
right to appeal. In case of such appeal decision 
is given in the higher court by a bench of at 
least three judges. 

The code contains special regulations as to 
legal objections against examining magistrates. 


_ Objections are valid in the following cases :— 


. Relationship or alliance between the judge 
or his wife on the one hand and the accused, the 
civil party, or their wives onthe other. 2. Guar- 
dianship of the jndge over the accused or the 
civil party. 3. lf the judge or his wife has 
accepted gifts from the accused or his connec- 
tions, or a proposition regarding such gifts, 
even when these gifts contain no evidence of 
being for the purpose of bribery (Art. 237). 
The -objection must first be laid before the 
magistrate concerned, and will be brought be- 


be laid before the 


fore the Court only in case of refusal on his 
part. Every judge is bound, in case of the 
existence of any of the above causes for objec- 
tion, to declare his incompetence. An objection 
against the State prosecutor by the parties to the 
suit is in admissable. 

' The State prosecutor has always the right to 
appeal: against a decision of an examining 
magistrate closing an examination, the Civil 
party has this right only in case of excess of 
magisterial powers, and the accused, in this 
latter case or an account of incompetence of 
either the judge or the court entertaining the 
action, ifthe judge decides that the case must 
Criminal Court or the 
correctional Police Court. The higher court, 
acting as a Council-Chamber, must decide such 
cases of appealyand the validity of their decision 
may be called in question by any of the parties 
concerned. An accused person, who has been 
released from a prosecution by means of a legal 
decision of the examining magistrate, cannot be 
prosecuted again for the same offence even from 
a new legal stand-point, unless new, and pre- 
viously unknown, evidence be forthcoming. 


Boox IV. 


Book IV. contains the regulations for the 
Adjudication of Offences (Du jugement des 
infractions). Chapter I. presents a number of 
general principles applicable to the treatment 
of all kinds of offences (Art. 262-320). First 
of all publicity is insisted upon on pain of 
nullifying proceedings. Exceptions are made 
only in cases where public order demands 
secrecy, or publicity would offend modesty or 

ood morals. The accused must appear un- 
ettered ; he has the right to secure the help 
of an advocate, whom he may choose from 
among the lawyers recognized by the Court, 
or: with permission of the Court he may 
select any other person. If the accused does 
not appear at the time set for trial, in case the 
offence be a delict involving imprisonment or 
Severer penalties, the trial may be proceeded 
with in his absence, only when it is certain that 
the summons to appear or at least the decision 
ordering the closure of the preliminary exami- 
nation, has been put into his hand. The 
accused if absent, cannot avail himself of the 
assistance of an advocate. 

The President has police control of the ses- 
sions, he must take all measures necessary for 
the maintenance of order. Expressions of ap- 
plause or disapprobation are punished by imme- 
diate expulsion from the audience room ; delicts 
committed during a session are punished incon- 
finenti or in the next following session : crimes, 
however, are remanded to the examining magi- 
strate to deal with according to the regular 


procedure. 
The Court can pass sentence only on those 
accused has beencharged. 


offences with which 
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At the same time it can deal with offences con- 
nected with the principal charge which first 
come to light by means of the trial, and may 
even order a supplementary examination for this 
purpose. 

Protest against the judge in the trial is allow- 
able on the same grounds as in the case of the 
examining magistrate. Moreover objection 
against the judge is valid, it he has acted as 
examining magistrate, or has had to do with the 
preceding action or decision in another Court. 
The protest against a judge is admissible at any 
time before the final decision.—All evidence 
pro and con admissible in the examination is 
admissible also at the trial (Act. 283). On the 
demand of either party the president can order 
the reading of the reports of the examination 
relating to the facts of the case, or other cognate 
documents. All the declarations of the same 
are accorded the same degree of credibility as the 
statements of witnesses for and against. The 
officials of the judicial police, who have taken 
the minutes, can, either bythe parties or ¢x officio, 
be summoned to act as witnesses ; the examining 
magistrate, only ex officio or with permission of the 
Court, and then only to explain the meaning of 
minutes taken by himself.—The witnesses heard 
in the examination can be summoned again, if 
this cannot be done, or the witness fail to 
appéar, whenever it seems necessary for the ex- 
planation of contradictions, the declarations 
made in the examination may be produced and 
read in the trial. 

Witnesses and accused can be examined 
only by the president. Colleagues and State 
prosecutor may ask questions with the per- 
mission of the president. The civil party and 
the accused can demand through the president 
the asking of such questions as they deem 
necessary for elucidation. 

A witness who has been summoned and with- 
out excuse fails to appear, on the requisition of 
the State prosecutor, may at once in the same 
session be sentenced to the penalty of a fine of 
from 50 sen to 1 yen 95 sen in simple police 
cases, or 210 10 yen in case of a delict or crime, 
against which there is no appeal. If he does 
not appear after receiving a second summons, 
the fine is doubled, and a warrant for produc- 
tion may be issued against the recalcitrant 
witness. 


After the hearing of evidence has been com- 
pleted, first the State prosecutor, then the civil 
party, and finally the accused or his advocate 
has the right to plead. No one is allowed to 


- interrupt the speaker while pleading his case. 


If the State prosecutor abstains from carrying 
through the public action, the Court is never- 
theless obliged to come to some decision in the 
case.—-The persons responsible in civil law can 
intervene at any state of a case, even during 
the hearing of an appeal, and on requisition of 
the civil party may be called into Court. 


In case of a condemnatory sentence the reasons 
for the same must be given both in respect to 
the facts of the case and the points of law, and 
the proofs brought forward must be given ; the 
same holds good in case of a sentence staying 
proceedings.—Sentence of acquittal must state 
that the charge is not~proven, stating the ma- 
terial and legal reasons therefor. The Court 
passes sentence at the same time on the civil 
phase of the suit if it deems the matter suffi- 
ciently elucidated. 

Chapter II. gives the special regulations for 


the adjudication of contraventions (Art. 321- 


346). The Police Court entertains an action 


either when the State prosecutor summons a 


culprit, or an examining magistrate remands an 
accused person, or when a higher court sends 
down a case. ‘The accused may appear by 
proxy through on attorney, in which case his 
statement will be allowed only when reduced 
to writing by himself. If the accused fail to 
appear, on the requisition of the State pro- 
secutor or the civil party, sentence for con- 
tumacy will be passed, against which an ap- 
peal may be made within three days. If the 
offence seems to involve correctional or criminal 
penalties, the Court must declare its incom- 

tence. An appeal against the decision of a 

olice Court is admissable before a correctional 
Police Court, and will be proceeded with ac- 
cording to the forms of a correctional action. 
All the parties have the right to sue for writ of 
error against a decision of the correctional 
Police Court in cases of appeal. , 

Chapter III.—Of the adjudication of delicts. 
(Art. 347-371). The Correctional Police Court 
entertains an action :— 


1. When on the requisition of the State 
prosecutor the accused is directly 
summoned by the clerk. 

2. When a case is remanded to the same, 
whether by the examining magistrate, 
the Council-chamber of the Correc- 
tional tribunal, or the decision of a 
higher Court. If the delict in question 
involves a penalty of only a fine, the 
accused. may be represented by an 
attorney. The same right of acting 
through representatives is accorded 
the civil party and the parties re- 
sponsible in civil law. 

As to the course of the trial itself, there 
is no appreciable deviation from the modern 
procedure of the continent (Europe). This is 
particularly the case with the taking of evidence 
and the order of pleadings of the parties, where 
the regulations of the French Code d'tnstruction 
criminelle are almost exactly followed. In the 
same way also large discretionary powers are 
given the court (not the president) “for the 
establishment of the truth.”—The verdict of the 
correctional tribunal (also similar to the regula- 
tions referring to the same matter in the French 


eee oe 


‘Court of Cassation, and Chapter I. of the same 


Code d’instruction criminelle) may be contested 
by an appeal before the court of appeals. In 
case of appeal, suit for writ of error is admissible. 

The adjudication of crimes is attended with 
somewhat stricter formalities (Chap. 1V. Art. 
372-409.) : 

The indictment must contain a full and care- 
ful presentation of the facts of the case and all 
the legal points involved. In other respects it 
follows closely the decision for remanding the 
case, and can neither introduce other facts nor 
accuse other persons than those indicated therein, 

Disconnected felonies may be presented in 


_ special indictments and separately adjudicated. 


An advocate will be officially provided for the 
accused if he has failed to choose one for him- 
self. His presence during the trial is com- 
a on pain of invalidating the proceedings. 

nconditional freedom of intercourse is allowed 
between the accused and his advocate from the 
time of the legal reference of the case (Art. 382). 
The list of witnesses called by the prosecution 
must be shown the defendant, and those of the 
defendant to the State prosecutor. If these 
announcements are not made within the time 
legally fixed therefor, the witnesses can be heard 
only as ‘‘persons giving information. —The 
opening of the session is public but in the 
absence of the accused. The regular trial begins 
with a thorough hearing of the accused. In 
case of contradiction between his statements in 
court and his previous declarations, the accused 
is simply asked to explain. After the hearing 
of all the witnesses, the accused has perfect 
freedom of reply in explanation. After the con- 
clusion of the taking of evidence the pleadings 
of the parties follow in regular order (State 
Prosecutor, Civil Party, accused or his advocate, 
the persons responsible in civil law). 


lf new crimes or delicts come to light in the 
course of the trial, which have no connection 
with the offences contained in the indictment, 
and the State prosecutor demand prosecution 
therefor, the Court is to order one of the mem- 
bers of the Tribunal of the First Instance to 
proceed with the examination, and then in 
another andience of the same or following 
session to adjudicate both offences (the original 
and the additional).—Suit for writ of error is 
open to all parties against the verdict of a 
Criminal Court. A verdict is given in the 
absence of the defendant only after a thorough 
examination of all witnesses pro and con, and 
all forms of erroneous procedure have been 
guarded against. Suit for writ of error is 
allowed only to the State prosecutor (excepting 
in civil matters) ; the accused has the right to 
protest (opposition) against a verdict of guilty— 
and this until the penalty is prescribed—if this 
is admitted a new trialis proceeded with accord- 
ing to the ordinary formalities of adjudication. 


Book V. deals with the Jurisdiction of: the 


eontnw 


‘¥ 


| treats of suits for writs of error (Art. 410-438). 


Chapter II. treats of the revision of penal pro- 
cedure (Du pouvoir en revision, Art. 439-447), 
and Chapter III. of contests regarding com- 
petence (Des reglements de juges, Art. 449- 
450). Chapter 1V, of reference for reasons of 


Tesitm security or on account of “suspicion 
itme 


” (Art. 451-458). 

In the chapter on writs for error the following 
points are worthy of notice :—Suit for writ of 
error is admissible against the decisions of ex- 
amining magistrates and the verdicts of adjudi- 
cating courts in the following eleven cases :— 


1. If a protest has been rejected in opposi- 
tion to regulations laid down in the 
law. ) 

2. If the court has been irregularly con- 
stituted. 

3. If the judges, who have adjudicated 
the principal action, or to whom the 
case has been remanded, were incom- 
petent, or if, on the contrary, compe- 
tent judges have declared themselves 
incompetent, 3 : 

4. If the forms prescribed by the law on 
pain of nullification have not been 
observed, or if the prescribed rules in 

. the interest of the defence have not 
been followed, even when the law does 
not threaten nullification, provided 
only that the accused has protested 
against the illegality. 

5. If public action has been wrongly de- 
clared admissible or inadmissible. 

6. If the State prosecutor has failed to 
make requisitions where required by 
the law. 

7. If, during the trial, the judge has failed 
to decide regarding a requisition of 
one of the parties, or has ruled on 
points not raised, with the exception 
of those cases where the law allows 
the judge ex eficio to give a decision. 

8. If the trial has not taken place in public, 

when the hearing with closed doors 

has not been duly ordered, and the 
decision has not been made public. 

9. If no grounds of fact and of law are 
given for the sentence of the court, or if 
these grounds contain a contradiction. 

10. If there has been an error in the appli- 
cation of the law. 

11. If the court has exceeded its powers 

(exctse de pouvoir Art. 410). 


Acquittal or abandonment of the prosecution 
can never be contested by suits for writs of 
error, on account of non-observance of pre- 
scribed regulations in favour of the defence, or 
on account of incompetence arising from con- 
siderations of the place of the deed. 

The civil party, the accused, the persons 
responsible in civil law can sue for writ of error 
against a decision regarding a point in civil law 


( 25) 
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in the preliminary or principal hearing, if one 
of the cases mentioned in Art. 410 occurs. The 
defendant (in suit for writ of error) can also, in 
any stage of the proceedings up to the final 
decision of the Count of Cassation, lodge a 
counter-appeal. The same right is accorded 
the State prosecutor in the Court of Cassation. 

Appellant and defendant may employ advo- 
cates. In criminal cases the condemned, who 
has not chosen an advocate will be officially 
provided with one. The president of the Court 
of Cassation appoints a reporter, the action 
begins with the reading of the report of the 
same, whereupon the parties to the appeal are 
heard pro and con. 

If the Court of Cassation finds the appeal 
valid, the whole judgment is nullified, and as a 
rule the case is remanded to another Court. 
If, however, judgment is nullified on account of 
improper application of the law, or erroneous 
application of the law relating to the validity of 
public action, the Court of Cassation itself passes 
judgment without reference to another Court. 
If the informalities, whether in the examination 
or in the adjudication, have had no effect upon 
the action, the Court of Cassation simply nul- 
lifies the same without remanding the case. If 
the verdict against which appeal is lodged is 
founded upon a number of offences, and the 
appeal is merely directed against the procedure 
or the sentence referring to parts of the charge, 
it is optional with the Court of Cassation to 
nullify a part only of the contested verdicts. 

The Court to which a case is remanded is 
bound te maintain the legal ruling of the Court 
of Cassation which led to the decision of refer- 
ence. A new appeal is admissible against the 
verdict of the second adjudication. 

The State prosecutor of the Court of Cassation 
can at any stage of a case, either ex officio or on 
the requisition of the Minister of Justice, lodge 
an appeal for writ of error for the preservation of 
the law, this, however, is limited to verdicts and 
decisions in which acts are punished upon which 
the law does not inflict a penalty, or are punished 
with a heavier penalty than the law demands. 
This suit for reversal, admissible even in case 
of a legally final verdict, operates practically in 
favour of the condemned. 


Chapter II. treats of revision (Art. 439-447) 
for which appeals are admissible only in favour 
of the accused against final verdicts (criminal 
orcorrectional). The admissibility of re-hearing 
goes beyond the well-known cases of the Code 
d instruction criminelle and the French law of 
29 June, 1867. 

1. If any one has been condemned for 
homicide, and sufficient evidence be 
subsequently found that the person is 
still alive whose supposed death led to 
the condemnation. 

2. If two or more persons have been con- 
demned for the same offence by 


( 26 ) 


different verdicts, without complicity of 
the same. 
. If subsequently an a/idi can be proved 

: in favour the condemned. . 

4. If it can be proved that the verdict 
resulted from perjury, bribery, or any 
other punishable act whatever of any 
third party. 


5. Or if the verdict was effected by a 3 | 


falsified document (Art. 439). 

The requisition for re-hearing in favour of the 
accused can be made by the State prosecutor 
or the condemned ; after his death by his rela- 
tives. The re-hearing can be demanded at any 
time, even after the infliction of the penalty. 

Chapter III. treats of appeals regarding com- 
petence which are entertamed by the Court 
of Cassation (Art. 448-450). Five judges 
of the Court of Cassation acting as Council 
give the final decision and designate the com- 
petent court. The grounds for reference of 


a@ case to another Sey soem (Chapter V. 
Art. 451-458) may 
or peculiarity of 


found in the number 

the accused, the excite- 
ment of local passion, or other “ circonstances 
ves,” so soon as the suspicion seems well 
unded that disturbance or perversion of justice 
is likely to arise. The Court of Cassation decides 


as Council Chamber without necessarily hearing 
the parties. The suspicion of partiality in the 
judges may also give rise to reference to another 
court of the same rank. 
The last Book of the Code (VI.) treats of 
the execution of sentences, rehabilitation, and 
ardon.—The permission of the Minister of 
ustice must be obtained before a sentence of 
death can be executed, all other legal verdicts 
must be executed immediately after the final 
decision. Doubts as to the meaning of the verdict 
and the execution of the same when raised by 
the condemned must be decided by the Court 
which passed the sentence in dispute.—Art. 467 
and 468 contains essentially a reproduction of 
forms of procedure of the French Cod: d’instruc- 
tion criminelle (Chapter VI. Art. et for 
the treatment of condemned persons who have 
escaped and have been re-captured. The same 
is true of the procedure for rehabilitation. (Art. 
470-476, Code dinstruction. Art. 619-634.) 
Petitions for pardon may be presented to the 
Minister of Justice by the State prosecutor or the 
principal of a penal institution. The Minister 
of Justice presents a report with his own opinion 
to the Emperor. The Minister of Justice can 
also initiate a petition for pardon. Petition for 
pardon suspends the execution of no penalty 
but that of death. 
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Tue following is an extract from a paper ministers, our own iidluded, have a limited power 
‘in the Saturday Review entitled “ Japan's Sovetance cae = Bat 4 may 
Foreign Relations,” commented upon in nt its « | 
our article in this issue under the same/ 
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ifferent jurisdictions. The present condi- 
be described only as one of deadlock. 
their efforts to obtain some ameliora- 


eaty Revision held in Tokio in the 

ng of 1882. But on the difficult question 
jurisdiction there seems less chance of agree- 
ment. ae fact ~ no arg can work that 
recoguises continuance e separate juris- 
‘dictions. The law of J and the om Rg 


‘it wae J who refused to open her territory 
freely ter all comers. Today ake sana te open 
the whole country to foreign residence, trade, 
and commerce upon weahaae the same terms 
‘as one European country is open to the sub- 
| of another—nay more, her Government 


rags 
valent am v ——e communities 
ether their interests would 


are apt to overlook this 


always 
as it might at 
to be, That the com- 
to 


| “y 
| bes 
ie 
oe 
atey 
Leg 
ate ox, 


Yoke; 
- 
Maas 
13 4 
6 
bye 


ST o Moke Maiticchay a Zen, 
he 1857. Takics Mnflous (3 eves 18f6, 


ile. Endl * 7 —— 


HY /6F0 pw “ 


OLasrue it- nd MipitaLeA lad As Oe ks e 


MM Con ceetcmns ——w > Oday 4 he Mime, 


Ag Mee Wi hanine Limsammarnt £3 forrign, 
Grmurnonst?, — Clasrre 
Con ertacens Cnet the Ot asta Aa 
Ke pear hoL wns fr-Le ixveuhew 
Frog, tat Mr KL (Ko) Sf, tor 
2 b hefbid? 18 42 aot 
ce tegliucst 
Lhi Mr, XL. leo) Ya Frater of 
(Sal, rt-4:0 ke 40 tote A, poruricke, Kal 
Ki Mini Auct ester Malays ote 


Sa ts Pt hoare 


atin, Mend aha ‘wait? 


eters 


Ch eladure he. / WMrit-Yur. Mughaans ALES, 


ee 


| 


"Meh 7 Dreahe fez 2 gf 
hofloubn, /§o/ Wetint alias, 


" 


ee ae : aki. frfeeus,/3 # Oh ra AEECz, 


WERK om ee 


hina —Crithacket Iiougl/! 15h a— 


Mar. ha a 
fad Keg Je thane hag, haan — 


pofousas borwtnt 24 Taruldiny., <> 


Our, [rate Raliial tptitenclony [Q om 


f whiek 42 Cathaded )ivhkirtir tree 
Mali, Afr. Me birdy of a 
Grad Ontuk ot herlaur, Mat bee 
Me Cis ail Gils Ga nse hy 
puthrueslar of bse Gemernaneet kak 


Cn chu cleck Q a “fanaa 


) jg ft 


peght lL Wlakbak Crmmereg ar 
dusanrudenniig Chl bain Merlo Quel 


QL a Lo Lari Mamscl att bhineae Athdiers 
fherefrove ; Tee Prwak Mistrmiacat ie: 
Mnakne he PY) POP: C14 Lobe br Avcolamnis 
| Te pee Lhe fg &o ha , 

ig fo Bhar clituct Py 


he eal glenn: 


Cuba tert p- 


Copy of Méligrane Gro AAJ, 


Cue CFC? ee te led. Sew. Prcernyg 


Hokie LEE? FET Poceag L2G EG. PE See 


Gournisr Lo Mate ne 4 88 es 


Ty — 4 fis ’ 


6 Kawe Mt ult pightfo labile 


OL. MA ‘bis U4, Kwara Age, | 


Liwanke. & , se Mi ia coat i> 
* ae aa Etawes 


eae 7 Uale, 
t fala sh 


ay e/- 


fo. 
ol &o 


rhe aAA2AP 
: ae ee “ ’ 
Miers Sef 


ey oe 


1 Pa 
* 


s 


* 


Heer we a ey an frente ae + he - —-* a ee ee i ee ee ee | » 


Pie . 
er a SA A NN UR A ne S 2 


~ ~ a thy i — 


—_— — — oud “tr hepe ay. taaagnim Mint » 1 ne 4 ” “weet oe awn 40m, rot ae le Mn a Re Ae 


RE IB Re ON Oda ar te BORE LE ae RN RM CM IM i NN RE ae es ERR ae ey cata 


by. 


4 ne ee ee ee, Ce i er ee er 


eh Be en me 6 


— 


ee ee ee ne 


eo ed 


—- ~~ — - — . <n ee eee Sees, he - Ah te an ee Se met en Co eh Ce ere OE RR ETE ET ~ PRR OE Qe ny 


2 Ye he AE ee, OAS eR BN NL HE ME I etn. tine oe 


st ly WY pe sii ee ee eo mt rE on eran meg 


ee et OP. ap ARR Ayer ne” RIE RI ae RO in ie Arent, AN Manni emt, ee ed A ee TR MR Let ce eR NE on Ral ee = Or ON i ele tet er Re ~~ a Te ee - 


Cn i a er A AOE LEASE et OO ALI Ae: saattind _ RI Nell AOR epee 


4, 
& 
ay 

i 
{2 
= 

‘ 
4 
z 


oe LRN NE Re I Km eon ee 


PRG 

? OL 41 ee 

hime 

ta Gorin. % eee 
eMarreys Aste wee. 

OnmuansisecOahial a baa fam 


Qubhrtes, 
Ou S tra hi 
tadtttic 
Eo 


ie Reis 
aes ful ete ne 
aks bikin ally, 


shhh die 
ak a 


0 Cade nis. 


Gx. colle. 


Tet... 
hr s. Lu tha dee rvlarey f Uae 


-_- 
asa 


ac Wpowluted vA SRY, BOP 
22 GU Ce Mee hee tied hla 


“= 


mee OEE ee em 7 
+ 


Adthatdheck fe Pt Ce thes 4 Cele, 


Aud Re Girkdts dne Kp Ovrr : 


| sain nh te 


LE CA1- iene 


« » 


AE Maxis F y 


eee 


a AL ew 


AO! i My et a ae 


* 


i ee ee 


S eeaetinel 


ee ee er 


we ee Ee 


RR Re EN eB AE ly ON tC 


_. 


ee ee 


Oe nS 


OR NR AO le ak RY i tlt nme Petal en ll ee 


Luola d the [, Aik Me Be fe 5K? S60, 
NwlF, ou. fig Offer, v, Gy, 


Liar’ Nerf, Ne? ay te 


ze Miferroag SO Oey 2 
Mee bh Kak she kmn GG addues 


kar all ey Me Un $4 nithends~ 


Shur. GOT Sane Pa ant, /, of, Iy 9 


hte. se die a lain 
SK auce Orem ME Kincar Gi Aire 
Yaw Ls ecllene., Bed Tar, Keke 
Rais ck. Mbtivlacd Grew levels 


<a > 4 as 


tististnalls 


Kos teen fpouteh, fo Ae Ml Nes 
lewipotialicng fa U2 Aimikis ~ Mat 
Quad ¥ hey hy fregnutel cone =o 
Fx tollris buy porll Crmminumeale Lez 
dark Ufeouslined fo Gare 


lave annpttels, fy tod OCbadeennr 


o) PD a 


(Ag) hr auge Ne 
Hb. Is AennweLeg- for- 


oa 


ee AR Susy, VTAcA LaF , 


L 


é 
rs 
a 
om : PS # 


ad 


adn. Dux wecde S72 £54. 
\ A 


i: (64 pbb, 


hong ps See 


OD Mics the T etl Bat tls Manned 
Muple cate. ale ruccet 7 freee ance fer~ 


f/ 15%, lig ethan wrt Ly chaspetoclar 


Se a. alt ieatetaiial 


a Re ET RR NE I NET RRS ote NEY Br 


ee ee ene ee es 


I a ee 


al 


: LO RS PS hy et OMG IF 0 


has Atedect Ce Met aheo S14. 


Dy. Paavg hase 


ee TA RE DR mm NN Oe OA A LOT ALE fhe sheerlary eee 


erty et, eRe RB IS OO A RD 


OE RR Oe GA a I Nb RN a eine. ea gS Ae tI 


ee va ae * ee ee ee re ee Eee nee Ta 


_ Qud thal ay 


fara Mera Lble$, Ht Be hace Me a 


heobire f le | 


A 


YL SIGE, 243° 


ee ee ee ee 


RRUMENT OF 
"JUN 23 1884) 


Vi ak 
one Lo tha Mheerelary pete 


detect 


whe Apu tiated oe poftornsas a aa 


era encamncm 


hh. Guat In hereg hisg 


Mafariineg Me. tay A218S9 fkersnr— 
Sheol Ma. Kenw-_fo- a2 Guat a a 
Re plato ff bar haferiot Map; 
Arerersioasnt fi he a at 


> 
ee ee 


—_ 


enemy i ee? 


GMs oe Rs. 


a 


a Re 


en ee ee 


* 


Py cnein: ab ses 


oe tee 


ee i ee RON RE ale ge I ER RD rr > RAR Ree Setter wee 


Ae No Pp LIAN «NT «INE RE ay tS Ls RS AR NM Nt le Ain, Alen NA hy I ma i G8 Re Ey NS NO OC A Se a I Al Ae A 


* 


Oe ate ae tig) Senne Rina, Fret een 


saad 
OF Bat 
a Y~ 
oe 
A fie 
: | 
ae / 
nae, pe 
feds 


: ee % 
OPS Pe ee serene. | 


Limi ®g 
Air Te Ab i spare (deaaliinr eo 

MP os ay 

a 


hefrartintut- ; 


tga 
nh 


. 
bic, Dn 
a4 BGP 
iW 
FZ. 


rev 
Lenk) 
Cie. 
Cea 1ene 
Cale 
at th 


ae 
Le 
treme eo 
we cde 


Goufeieutiiie 
Ga. Lib si betel, 
Malisdagatio.. 
ae 2. 
a ee 
pits tig ita MEE 


How. sadam: Ah 5 


Le 2uclaae — O44 
ae De. a ars 


tescnpec' vane 


Oye aos 


rine Meer 
is 


bect. one 

wonton 
pen ye anv! AAA. LM fOY4 
exon ene ; i 


444 * 
a , 


ead Read #. FA tank ttt Lh nefpnecceta 7 eee Tl 
rf nel a eR oe 


Ge ately, MB: Sbiiiipiaane | a ee a ate 


se ae i pee, ws ho. Hs iF. ra date. hx LI iz , 


ae Aer prsaree— Lon Preakika / Of, eeght 


A Onlh: Bite Phredeties Peak da Cunfeme. ! 


{ 
ah oth tro ofplirrdk Fa aff A1Veda bawu~ 
: whack mr Lt AMLATK 4 sag cole etal, oud tol 


= 


COCtL —s LG PVEVLee AMA sclen_thauds 2 


L 


dota Roe to Ine. that: Mtoe flav 


liane otheus tha. Ergfurnes Ohotlle ofaurd. 


SS A wells wettle. aMhepustteesat 


; Le A SflvVt¥VtLOtAs? 


dishytche Ls Bs. CaCalaad 


tia idenrrdtla. itch hep (lr) shi Zhi. Ser po i aaing 
0 Ie oF ee Ai deritancler Za JFeMIa4.1t2_ 
ant w AVNAtttlicd . 


Vi 


AA. 1 aT en ee An_allinedl, AtAt.. 4 Lh, 
LV. Art. foruge peertcle Lh a thadlaaecl 


tap Prt pesed. hut th, foarecpract4 OW 


ba cl 


ee oe ie cha Heneck veaola t be_ 
AAAA Den. 4 SET eee va ty ‘. a ol sea. > 
Ai et hee ee APO es _ ame MAL : ea Oe 


Lh ww WMeecda detwte,e. ixflarrateon aA>d 


Lo. Oe fem oe Niwvarttl _ aphieg Lt4 ackineeues- 
y AsV Aaws be foxy 21had. cA Lir.cey 


Se 4 the. freeut / LL coh ne 
 eaaaam Pravel— aad eo 9 eae bu liot. 


= epee eeeiasé i al ne —- 


ry 3 Re 


fit Be with 442 * am to puch 


Inattimo uwthl J. Coudicone &, 


‘ 


oe wclends that fafa chatl 4 


= ; /, 


— ALL tee. ee Pee 


dhe Chica cheat net hoor LAL Recep lit pM, 


7 Our aan: vista fast, SJ lg, 


iA Ona moe Le. ber” a2e cc ple rt. pots } tee 
7 ff 


Ve Ll phaag hans 


. 


Aanclosune te boo’ a eet Pe LE CF, 


nT Cnflidhurtisl —— 


— ae So hie 
y TOW ner OW OSS 


—eteanag He. aie, Sy ee 


fad ant ane aaa 


. he pi tl de Commence al (RET e Oe 
pve SO re Vangf EEE SS; OEE 
Odasel Maung aliow Qrratllive. 
FD. fas reg he li Maaacasssi eran lade Ow 
ae Coudelain that the i pe ee he 


> Ofened after 2 aca i, 3 eecaanaaa 
ce sohaad rh ee 


Peep tat nace Le frrvasene andes 
eee a pute “a id actin) 


a SD OE IAG » POTD 
ee ae 


Z 


Re 


Aimcmnaaig hatete aaah 


frroforok : 
HM. Meee ftonee of Far ffi, rf. proce 


LV, Regpuirerneut of cbhastinn op frig 
pernela pr ner a a 
Lo |, ele prropotad but caneneome ~~ 


Co- nouk arm eit ole chien AA_ a 


pees LL. Oe board thife : 


RB. v/ we ice men errangemest Lat — 
| 


Lo a Mnretatter rnporcarumontl pr AS FO, 
@. Sr Fatec part 7% ag Cou fonenee_ 


- Y- . eilalaees tOt42. a. Mee 4 Anténé:: | 
es to ant Bs ag re AG HMLte/ — 


F- udvcrat Wm AMenAd  Getor “dt Mg ws 
7 rr 
fpapoansas nsselos oe Ae, Lo i ask 
iw byder L6 = 5 me btu Qriactuot.. 
teilaiaets 2 Lhat 42, tt. Caunfcre ota ull) 
| aa as , 

- oe oe att. has 1 4 ra ae Oe 


Py win ttiar- 4) a de Au26 Se pe ‘ihe, 


y eres 2 | 4) a 
7 ve 2 Ue Oe ET o Ee I thr r.clianrr : a OU 


A 
+ POSE J on 
Afri Qe% 


ag 298 16h 


"Ia 


Merah 3b kane Mi Kan Ae 
KK liguat drrvrvee Me hak, liable, 


SO ER EE ET OO NN i 6 I RO AB OO gm i a CO EI ne 


ho. [8b 


ene Manin Ae SA -<  ~A  EE nenangignesibegn -ecetansenineipncetinteetabeghtnsin sat 


a 


ln (he. Alt dae Legating 
: _Setii, haf, 6 "hese dh, 
bn. Frederesk Hr elseg hese, 
deerelany of Male 
has rig Gx Je. 


es 


bee fil- f Snabruatins deccarctisrenl peefieslinel 
TS, sa eins alto er a 


12° f Mak 1b lp iisasice. 


ee Ce re a ee 


PAA Ae RS Ak RRR NF eat 


atte teen eee CA 


ms Alguisiin 


ee o OP On Leuk Cree 


nea 0 


e 


fbidiuduil Te i ala iz tii: 
at Getewhasan, Hs Yablaniiey firruyrefi, 


Aclta beberle. a: al Ke he we 
‘ee aie hateecalion: f Ce hp, 


ahs, Whe Auk siket 249 Mag Addo taken, 1 | 


Eon: Mad, we net Bsn oie. 


he 


~ nat tpt the 42 pee 
UES pat fae. Bi — ae 


of Mead Aeuermintut Me €o-tferate Mei 


DreattG nla. Auk Kn aller Back harkycer- 
fo Kerur hlalioe : 
Cur | Ses fé ha CorcprerLickalet 
hifan plo declared prslien fo apes ale 
Wats, wud Lo daterlle Leugutelmale 
Lhe cud abeo LEfueT cl leak push, 
i Me Mca le hgh 8 


hh bf Ce a 


2 A OE om 
gers — _ 
* 


ng aE et can a. str s 


. a ee ee Oe ee ae eee 


~~ 
—_ . eR ney 
Sk ee rr OP ee te Ne eee 8 ey ee Oe ee ee Oe Oe 


2 RN ae Re Se eee oa ES A A ARERR  NES NR  BOEN ET S ONCRRR EE, 


ee eee 


TE LG - alt ac i pet a ee ct 


a arenes! ” Ts epee tineendiete eal 
CRN “eat a Mea pi. Toho eae es 


e& Y 


KEVSS: Mucled Medes clog clin 
Kn, Vicon Yrelrughugpsin e 
eerlary phot 


4 hens Craufek Quel fellirech 4 

| fia hate LPifs pwrhsek thus the 
deag liad out rans Hey Ceivibegel Markle 
dks Lawkel, eal toe diwtuntigrel Marlag 


peg sau hurr. plan 


lecture ar- atte “ cite. be -aftralin 


der, 
a Spe 
Tl? ie 


- radeon Kae Lohass think, 


i Wee fe SSEC¢, 


ee es —we 


Se wey ee oe 


irebsteirs. de / Mae Wr. {3 se 44tar$ hs ae Fe 


“ ome ge oe 


: Tue Marquis of Salisbury, speaking at Birming- 
ham on the 16th of April, said :—‘ You know 
how the industry of this town is being cramped 
and fettered and confused by the growing wall of 
hostile tariffs which shuts you out of most of | 
the markets of the world.—(Hear, hear, and 
cheers.)—I will not now discuss how far it may 
be possible for iplomacy to relieve you of that. 
| confinement. I fear that most of the advantages | 
which we might have offered to the other na- | 
tions of the world in return for more favourable 
tariffs have been thrown away by the want of 
foresight of former legislators. 1 doubt if that 
evi can be retraced. At all events you must 
consider this—that if you are being shut out by 
tariffs from thé. civilized markets of the world, 
the uncivilized markets are becoming more and 
more precious to you. They threaten to be the 
only fields which will offer to you a profitable — 
-} business. At all events they are fields which 

} will offer the most profitable business, and as 
civilization goes on and exploration increases. 
j these uncivilized markets will be thrown open | 
}to you, if only no foreign Power is allowed to 

| come in and introduce its hostile tariffs between 

| you and the benefit for which you look.— (Hear, 
hear.)—The effect of the policy of the Govern- 
}ment has been ‘in place after place to allow these 
markets to be stolen away from you, and you ~ 
know that in the Congo a treaty has been made 
which will have the effect of putting a highly 
‘protective and prohibitory power .between your 
-findustry and the consumption of the native po- 

| pulation of Africa. The same thing is the case 
with Madagascar. The French are being al- 
owed to surround it, to make claims upon thé 

+ sea coast, which will enable them to set up their . 
exclusive and prohibitory tariff and to shut you 
out from those markets.” +" ° ™ 
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TREATY 


BETWEEN 


GREAT BRITAIN 


AND 


NOTIFICATION. 


The undersigned, Her Britannic Majesty’s Envoy 
Extraordinary and Minister Plenipotentiary at the Court of 
His Majesty the King of Corea, &c., &c., &., hereby makes 
known to Her Majesty’s subjects that the Ratifications of 
the Treaty concluded between Great Britain and Corea on 
the 26th November last, the text of which, together with 
that of the Regulations of Trade and Tariff annexed thereto 
are herewith published, have been this day duly exchanged 
at this Capital, and that the said Treaty accordingly comes 
into operation on this date. 

Dated at Hanyang (Séul) this twenty-eighth day of 
April, A.D. 1884, | 


(Signed) HARRY 8. PARKES. 


TREATY. 


Her Masesty the QuzeEn of the United Kingdom of Great 
Britain and Ireland, Empress of India, and His Majesty 
the Kine of Corea, being sincerely desirous of establishing 
permanent relations of Friendship and Commerce between 
Their Respective Dominions, have resolved to conclude a 
Treaty for that purpose, and have therefore named as Their 
Plenipotentiaries, that is to say : 

Her Majesty the Queen of the United Kingdom of Great 
Britain and Ireland, Empress of India, Sir Harry Smith 
Parkes, Knight Grand Cross of the most distinguished order 
of St. Michael and St. George, Knight Commander of the 
Most Honourable Order of The Bath, Her Majesty’s Envoy 
Extraordinary and Minister Plenipotentiary to His Majesty 
the Emperor of China ; 

His Majesty the King of Corea, Min Yéng-mok, 
President of His Majesty's Foreign Office, a Dignitary of the 
First Rank, Senior Vice-President of the Council of State, 
Member of His Majesty’s Privy Council, and Junior Guardian 
of the Crown Prince ; 

‘Who, after having ‘ometdatbed to each other their 
respective Full Powers, found in good and due form, have 
agreed upon and concluded the following Articles :— 


Articiz I. 


1. There shall be perpetual Peace and Friendship 
between Her Majesty the Queen of the United Kingdom of 
Great Britain and Ireland, Empress of India, Her heirs and 
successors, and His Majesty the King of Corea, His htirs 
and successors, and between their respective Dominions and 
subjects, who shall enjoy full security and protection for 
their persons and property within the Dominions of the 
other. 

_ 2, In case of differences arising between one of the 
High Contracting Parties and a third Power, the other High 
Contracting Party, if requested to do so, shall exert its good 
offices to bring about an amicable arrangement. 

Articis IT. 


1. The High Contracting Parties may.each appoint a 
Diplomatic Representative to reside permanently or tempo- 
rarily at the Capital of the other, and may appoint a Consul- 
General, Consuls, or Vice-Consuls, to reside at any or all of 
the ports or places of the other which are open to foreign 
ecommerce. The Diplomatic Representatives and Consular 
functionaries of both countries shall freely enjoy the same 
facilities for communication, personally or in writing, with 
the Authorities of the country where they respectively 
reside, together with all other privileges and immunities, as 
are enjoyed by Diplomatic or Consular functionaries i in other 
countries. 
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2. The Diplomatic Representative and the Consular 
functionaries of each Power and the members of their official 
establishments shall have the right to travel freely in any 
part of the Dominions of the other, and the Corean Authori- 
ties shall furnish Passports to such British officers travelling 
in Corea, and shall provide such escort for their protection as 
may be necessary. 

3. The Consular officers of both countries shall exercise 
their functions on receipt of due authorisation from the 
Sovereign or Government of the country in which they 
respectively reside, and shall not be permitted to engage in 
trade. 


Arrticts ITI. 


1, Jurisdiction over the persons and property of British 
subjects in Corea shall be vested exclusively in the duly 
authorised British Judicial Authorities, who shall hear and 
determine all cases brought against British subjects by any 
British or other foreign subject or citizen without the inter- 
vention of the Corean Authorities. 

2. Ifthe Corean Authorities or a Corean subject make 
any charge or complaint against a British subject in Corea, 
the case shall be heard and decided by the British J adicial 
Authorities. 

8. Ifthe British Authorities or a British subject oe 
any charge or complaint against a Corean subject in 
Corea, the case shall be heard and decided by the Corean 
Authorities. | 

4. A British subject, who commits any offence in Corea 
shall be tried and punished by the British Judicial Authori- 
ties according to the laws of Great Britain. 

5. A Corean subject who commits in Corea any offence 
against. a British subject shall be tried and punished by the 
Corean Authorities according to the laws of Corea. 

6. Any complaint against a British subject involving 
a penalty or confiscation by reason of any breach either 
of this Treaty or of any Regulation annexed thereto, 
or of any Regulation that may hereafter be made in virtue 
of its provisions, shall be brought before the British Judicial 
Authorities for decision, and any penalty imposed, and all 
property confiscated in such oe 
Government. 

7. British goods, when seized by the Corean Authori- 
ties at an open port, shall be put under the seals of the 
Corean and the British Consular Authorities, and shall be 
detained by the former until the British Judicial Autho- 
rities shall have given their decision. ‘If this decision is 
in favour of the owner of the goods, they shall be imme- 
diately placed at the Consul’s disposal. But the owner shall 
be allowed to receive them at. once: on depositing their value 
with the Corean Authorities pending the decision of the 
British Judicial Authorities, 

8. Ses dliasehis “luli oll de‘elitia’: tried: either 
in Corean or British Courts in Corea, a properly authorised 
official of the nationality of the plaintiff or prosecutor: shall 
be allowed to attend the hearing, and shall be treated with 
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the courtesy due to his position. He shall be allowed, 
whenever he thinks it necessary, ‘to call, examine, and cross- 
examine witnesses, and to protest against the proceedings 
or decision. 

9. Ifa Corean subject who is charged with an offence 
against the laws of his country takes refuge on premises 
occupied by a British subject, or on board a British merchant 
vessel, the British Consular Authorities, on receiving an 
application from the Corean Authorities, shall take steps to 
have such person arrested and handed over to the latter for 
trial. But, without the consent of the proper British Oon- 
sular Authority, no Corean officer shall enter the premises 
of any British subject without his consent, or go on board 
any British ship without the consent of the officer in charge. 
| 10. Qn the demand of any competent British Consular 

Authority, the Corean Authorities shall arrest and deliver 
to the former any British subject charged with a criminal 
offence, and any deserter from a British ship of war or 
merchant vessel. 


Articte IV. 

1. The Ports of Chemulpo (Jenchuan), Wénsan (Gen- 
san), and Pusan (Fusan), or, if the latter port should not be 
approved, then such other port as may be selected in its 
neighbourhood, together with the city of Hanyang and the 
town of Yanghwachin, or such other place in that neigh- 
bourhood, as may be deemed desirable, shall, from the day on 
which this Treaty comes into operation, be opened to British 
commerce. 

2. At the above-named places British subjects shall 
have the right to rent or to purchase land or houses, and 
to erect dwellings, warehouses, and factories. They shall be 
allowed the free exercise of their religion. All arrangements 
for the selection, determination of the limits, and laying out 
of the sites of the Foreign Settlements, and for the sale of 
land at the various ports and places in Corea open to foreign 
trade, shall be made by the Corean Authorities in conjunction 
with the competent Foreign Authorities. 

3. These sites shall be purchased from the owners and 
prepared for occupation by the Corean Government, and the 
expense thus incurred shall be a first charge on the proceeds 
of the sale of the land. The yearly rental agreed upon by 
the Corean Authorities in conjunction with the Foreign 
Authorities shall be paid to the former, who shall retain a 
fixed amount thereof as a fair equivalent for the land tax, 
and the remainder, together with any balance left from the 
proceeds of land sales, shall belong to a Municipal fund to 
be administered by a Council, the constitution of which shall 
be determined hereafter by the Corean Authorities in con- 
junction with the competent Foreign Authorities. 

4. British subjects may rent or purchase land or houses 
beyond the limits of the foreign settlements, and within a 
distance of ten Corean li from the same. But all land so 
occupied shall be subject to such conditions as to the 
observance of Corean local regulations and payment of land 
tax as the Corean Authorities may see fit to impose. 
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5. ‘he Corean Authorities will set apart, free of cost, 
at each of the places open to trade, a suitable piece of ground 
as a foreign cemetery, upon which no rent, land tax, or other 
charges shall be payable, and the management of which shall 
be left to the Municipal Council above mentioned. 

6. British subjects shall be allowed to go where they 
please without passports within a distance of one hundred. 
Corean li from any of the ports and places open to trade, or 
within such limits as may be agreed upon between the com- 
petent authorities of both countries. British subjects are 
also authorised to travel in Corea for pleasure or for purposes 
of trade, to transport and sell goods of all kinds, except 
books and other printed matter disapproved of bythe Corean 
Government, and to purchase native produce in all parts of 
the country under passports which will be issued by their 
Consuls and countersigned or sealed by the Corean local 
authorities. These passports, if demanded, must be pro- 
duced for examination in the districts passed through. If 
the passport be not irregular, the bearer will be allowed to 
proceed, and he shall be at liberty to procure such means 
of transport as he may require. Any British subject travel- 
ling beyond the limits above named without a passport, or 
committing when in the interior any offence, shall be arrested 
and handed over to the nearest British Consul for punish- 
ment. Travelling without a passport beyond the said limits 
will render the offender liable to a fine not exceeding one 


hundred Mexican dollars, with or without imprisoament for 


a term not exceeding one month. 

7. British subjects in Corea shall be amenable tq such 
municipal, police, and other regulations for the maintenance 
of peace, order, and good government as may be agreed upon 
by the competent authorities of the two countries. 


| ARTICLE V. 

1. Ateach of the ports or places open to Foreign trade, 
British subjects shall be at full liberty to import from any 
Foreign port or from any Corean open port, to sell-to or to 
buy from any Corean subjects or others, and to export to 
any Foreign or Corean open port, all kinds of merchandise 
not prohibited by this Treaty, on paying the duties of the 
Tariff annexed thereto. They may freely transact their 
business with Corean subjects or others without the inter- 
vention of Corean officials or other persons, and they may 
freely engage in any industrial occupation. 

2. The owners or consignees of all goods imported 
from any Foreign port upon which the duty of the aforesaid 
Tariff shall have been paid shall be entitled, on re-exporting 
the same toany foreign port at any time within thirteen 
Corean months from the date of importation, to receive a draw- 
back certificate for the amount of such import duty, provided 
that the original packages containing such goods remain 
intact. These drawback certificates shall either be redeemed 
by the Corean Customs on demand, or they shall be received 
in payment of duty at any Corean open port. 

3. The duty paid on Corean goods, when carried from 
one Corean open port to another, shall be refunded at the 
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port of shipment on production of a Customs certificate 
shewing that the goods have arrived at the port of destina- 
tion, or on satisfactory proof being produced of the loss of 
the goods by shipwreck. . 

4. All goods imported into Corea by British subjects, 
and on which the duty of the Tariff annexed to this Treaty 
shall have been paid, may be conveyed to any Corean open 
port free of duty, and, when transported into the interior, 
shall not be subject to any additional tax, excise or transit 
duty whatsoever in any part of the country. In like manner, 
full freedom shall be allowed for the transport to the open 
ports of all Corean commodities intended for exportation, 
and such commodities shall not, either at the place of pro-_ 
duction, or when being conveyed from any part of Corea to 
any of the open ports, be subject to the payment of any tax, 
excise or transit duty whatsoever. 

5. The Corean Government may charter British mer- 
chant vessels for the conveyance of goods or passengers to 
unopened ports in Corea, and Corean subjects shall have the 
same right, subject to the approval of their own authorities 

6. Whenever the Government of Corea shall have 
reason to apprehend a scarcity of food within the Kingdom, 
His Majesty the King of Corea may, by Decree, temporarily 
prohibit the export of grain to foreign countries from any or 

all of the Corean open ports, and such prohibition shall become 
binding on British subjects in Corea on the expiration of one 
month from the date on which it shall have been officially 
communicated by the Corean Authorities to the British 
Consul at the port concerned, but shall not remain longer 
in force than is absolutely necessary. 

7. <All British ships shall pay tonnage dues at the 
rate of thirty cents (Mexican) per register ton. One such 
payment will entitle a vessel to visit any or all of the open 
ports in Corea during a period of four months without 
further charge. All tonnage dues shall be appropriated for 
the purposes of erecting lighthouses and beacons, and placing 
buoys on the Corean coast, more especially at the approaches 
to the open ports, and in deepening or otherwise improving 
the anchorages. No tonnage dues shall be charged on boats 
employed at the open ports in landing or shipping cargo. 

8. In order to carry into effect and secure the obser- 
vance of the provisions of this Treaty, it-is hereby agreed 
that the Tariff and Trade Regulations hereto annexed shall 
come into operation simultaneously with this Treaty. The 
competent authorities of the two countries may, from time 
to time, revise the said Regulations with a view to the 
insertion therein, by mutual consent, of such modifications or 
additions as experience shall prove to be expedient. 


Articte VI. 

Any British subject who smuggles, or attempts to 
smuggle, goods into any Corean port or place not open to 
foreign trade shall forfeit twice the value of such goods, and 
the goods shall be confiscated. The Corean local authorities 
may seize such goods, and may arrest any British subject 
concerned in such smuggling or attempt to smuggle. They 
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shall immediately forward any person so arrested to the 
nearest British Consul for trial by the proper British 
judicial authority, and may detain such goods until the case 
shall have been finally adjudicated. 

. Articte VII. 

1, Ifa British ship be wrecked or stranded on the 
coast. of Corea, the local authorities shall immediately take 
such steps to protect the ship and her cargo from plunder, and 
all the persons belonging to her from ill-treatment, and to 
render such other assistance as may be required. They 
shall at once inform the nearest British Consul of the 
occurrence, and shall furnish the shipwrecked persons, if 
nevessary, with means of conveyance to the nearest open 
port. 

2. All expenses incurred by the Government of Corea 
for the rescue, clothing, maintenance, and travelling of ship- 
wrecked British subjects, for the recovery of the bodies of 
the drowned, for the medical treatment of the sick and 
injured, and for the burial of the dead, shall be repaid by the 
British Government to that of Corea. 

38. The British.Government shall not be responsible 
for the repayment of the expenses incurred in the recovery 
or preservation of a wrecked vessel, or the property belonging 
to her. All such expenses shall be a charge upon the 
property saved, and shall be paid by the parties interested 
therein upon receiving delivery of the same. 7 

4. No charge shall be made by the Government of 
Corea for the expenses of the Government officers, local 
functionaries, or police who shall proceed to the wreck, for 
_ the travelling expenses of officers escorting the shipwrecked 
men, nor forthe expenses of official correspondence. Such 
expenses shall be borne by the Corean Government. 

5. Any British merchant ship compelled by stress of 
weather or by want of fuel or provisions to enter an unopened 
port in Corea shall be allowed to execute repairs, and to 


obtain necessary supplies. All such ee: shall be 
defrayed by the Master of the vessel. 


Articte VIII. — 

1. The ships of war of each country shall be at liberty 
to visit all the ports of the other. They shall enjoy every 
facility for procuring supplies of all kinds, or for making 
repairs, and shall not be subject to trade or harbour 
regulations, nor be liable to the payment of duties or port 
charges of any kind. 

‘ 2. When British ships of war visit unopened ports in 
Corea, the officers and men may land, but shall not proceed 
into the interior unless they are provided with passports. 

3. Supplies of all kinds for the use of the British 
Navy may be landed at the open ports of Corea, and stored 
in the custody of a British officer, without the payment of 
any duty. But if any such supplies are sold, the purchaser 
shall pay the proper duty to the Corean Authorities. 

4. The Corean Government will afford all the facilities 
in their power to ships belonging to the British Government 
which may be engaged in making surveys in Corean waters. 


7 


Articie IX. 

1. The British Authorities and British subjects in 
Corea shall be allowed to employ Corean subjects as teachers, 
interpreters, servants, or in any other lawful capacity, without 
any restriction on the part of the Corean Authorities ; and, in 
like manner, no ->strictions shall be placed upon the 
_employment of British subjects by Corean Authorities and 
subjects in any lawful capacity. 

_ 2. Subjects of either nationality who may proceed to 
the country of the other to study its language, literature, 
laws, arts, or industries, or for the purpose of scientific re- 
search, shall be afforded every reasonable facility for doing 
sO. 

ARTICLE X. 

It is hereby stipulated that the Government, public 
officers, and subjects of Her Britannic Majesty shall, from 
the day on which this Treaty comes into operation, participate 
in all privileges, immunities, and advantages, especially in 
relation to import or export duties on goods and manufac- 
tures, which shall then have been granted or may thereafter 
be granted by His Majesty the King of Corea to the Govern- 
ment, publi¢ officers, or subjects of any other power. 


Articie XI. 

Ten years from the date on which this Treaty shall 
come into operation, either of the High Contracting Parties 
may, on giving one year’s previous notice to the other, de- 
mand a revision of the Treaty or of the Tariff annexed 
thereto, with a view to the insertion therein, by mutual 
consent, of such modifications as experience shall prove to 
be desirable. 

Articte XII. 

1. This Treaty is drawn up in the English and Chinese 
languages, both of which versions have the same meaning, 
but it is hereby agreed that any difference which may arise 
as to interpretation shall be determined by reference to the 
English text. 

2. For the present all official communications addressed 
by the British Authorities to those of Corea shall be accom- 
panied by a translation into Chinese. 


Articie XITT. é 

The present Treaty shall be ratified by Her Majesty the 
Queen of the United Kingdom of Great Britain and Ireland, 
Empress of India, and by His Majesty the King of Corea, 
under their hands and seals; the ratifications shall be ex- 
changed at Hanyang (Séul) as soon as possible, or at latest 
within one year from the date of signature, and the Treaty, 
which shall be published by both Governments, shall come 
into operation on the day on which the ratifications are 
exchanged. 

In witness whereof the respective Plenipotentiaries 
above named have signed the present Treaty, and have thereto 
affixed their seals. 

Done in triplicate at Hanyang, this twenty-sixth day of 
November, in the year eighteen hundred and eighty-three, 

corresponding to the twenty-seventh day of the tenth month 
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of the four hundred and ninety-second year of the Corean 


era, being the ninth year of the Chinese reign Kuang 
Hsii. 


[LS.] HARRY S. PARKES. 


[L.S.] Signature of MIN YONG-MOK, 
the Corean Plenipotentiary. 


REGULATIONS 


. 
UNDER WHICH BRITISH TRADE IS TO BE CONDUCTED IN 
COREA. 


ne 


ane 


1.—Entrance and Clearance of Vessels. 


1. Within forty-eight hours (exclusive of Sundays and 
holidays) after the arrival of a British ship in a Corean port, 
the Master shall deliver to the Corean Customs authorities 
the receipt of the British Consul showing that he has 
deposited the ship’s papers at the British Consulate, and he 
shall then make an entry of his ship by handing in a written 
paper stating the name of the ship, of the port from which 
she comes, of her Master, the number, and, if required, the 
names of her passengers, her tonnage, and the number of her 
crew, which paper shall be certified by the Master to be a 
true statement, and shall be signed by him. He shall, at the 
same time, deposit a written manifest of his cargo, setting 
forth the marks and numbers of the packages and their 
contents as they are described in the Bills of Lading, with 
the names of the persons to whom they are consigned. The 
Master shall certify that this description is correct, and shall 
sign his name to the same. When a vessel has been duly 
entered, the Customs authorities will issue a permit to open 
hatches, which shall be exhibited to the Customs’ officer on 
board. Breaking bulk without having obtained such permis- 
sion will render the Master liable to a fine not exceeding one 
hundred Mexican dollars. 


2. If any error is discovered in the manifest, it may be 
corrected within twenty-four hours (exclusive of Sundays 
and holidays) of its being handed in, without the payment 
of any fee, but for any alteration or post entry te the mani- 
fest made after that time a fee of five Mexican dollars shall . 
be paid. 

3. Any Master who shall neglect to enter his vessel 
at the Corean Custom-house within the time fixed by this 
Regulation shall pay a penalty not exceeding fifty Mexican 
dollars for every twenty-four hours that he shall so neglect 
to enter his ship. 


4. Any British vessel which remains in port for less 
than forty-eight hours (exclusive of Sundays and holidays) 
and does not open her hatches, also any vessel driven into 
port by stress of weather, or only in want of supplies, shall 


not be required to enter or to pay tonnage dues so long as 
such vessel does not engage in trade. 


* 
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5. When the master of a vessel wishes to clear, he 
shall hand in to the Customs authorities an export mani- 
fest containing similar particulars to those given in the 
import manifest. The Customs authorities will then issue 
a clearance certificate and return the Consul’s receipt for the 
ship's papers. These documents must be handed into the 
Consulate before the ship’s papers are returned to the master. 


6. Should any ship leave the port without clearing 
outwards in the manner above prescribed, the master shall 
be liable to a penalty not exceeding two hundred Mexican 
dollars. | 


7. British steamers may enter and clear on the same 
day, and they shall not be required to hand in a manifest 
except for such goods as are to be landed or transhipped at 
the port of entry. 


I].—Landing and Shipping of Cargo, and Payment of Duties. 


1. The importer of any goods who desires to land them 
shall make and sign an application to that effect at the 
- Custom-house, stating his own name, the name of the ship 
in which the goods have been imported, tie marks, numbers, 
and contents of the packages and their values, and declaring 
that this statement is correct. The Customs authorities may 
demand the production of the invoice of each consignment 
of merchandize. If it is not produced, or if its absence is 
not satisfactorily accounted for, the owner shall be allowed 
to land his goods on payment of double the Tariff duty, but 
the surplus duty so levied shall be refunded on the production 
of the invoice. 


2. All goods so entered may be examined by the 
Customs officers at the places appointed for the purpose. 
Such examination shall be made without delay or injury to 
the merchandize, and the packages shall be at once restored 
by the Customs authorities to their original condition, in so 
far as may be practicable. 


38. Should the Customs authorities consider the value 
of any goods paying an ad valorem duty as declared by the 
importer or exporter insufficient, they shall call upon him to 
pay duty on the value determined by an appraisement to be 
made by the Customs appraiser. But should the importer _ 
or exporter be dissatisfied with that appraisement, he shall 
within twenty-four hours (exclusive of Sundays and holidays) 
state his reasons for such dissatisfaction to the Commissioner 
of Customs, and shall appoint an appraiser of his own to 
make a re-appraisement. He shall then declare the value of 
the goods as determined by such re-appraisement. The 
Commissioner of Customs will thereupon, at his option, either 
assess the duty on the value determined, by this re-appraise- 
ment, or will purchase the goods from the importer or 
exporter at the price thus determined, with the addition of 
five per cent. Im the latter case the purchase money shall 
be paid to the importer or exporter within five days from 
the date on which he has declared the value determined by 


his own appraiser. 
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4. Upon all goods damaged on the voyage of importa- 
tion a fair reduction of duty shall be allowed, proportionate 
to their deterioration. Ifany disputes arise as to the amount 
of such reduction, they shall be settled in the manner pointed 
out in the preceding clause. 


5. All goods intended to be exported shall be entered 
at the Corean Custom-house before they are shipped. The 
application to ship shall be made in writing, and shall state 
the name of the vessel by which the goods are to be exported, 
the marks and number of the packages, and the quantity, 
description, and value of the contents, The exporter shall 
certify in writing that the application gives a true account 
of all the goods contained therein, and shall sign his name 
thereto. | 


6. No goods shall be landed or shipped at other plaees 
than those fixed by the Corean Customs authorities, or 
between the hours of sunset and sunrise, or on Sundays or 
holidays, without the special permission of the Customs 
authorities, who will be entitled to reasonable fees for the 
extra duty thus performed. 


7. Claims by importers or exporters for duties ae in 
excess, or by the Customs authorities for duties which have 
not been fully paid, shall be entertained only when made 
within thirty days from the date of payment. 


8. No entry will be required in the case of provisions 
for the use of British ships, their crews and passengers, nor 
for the baggage of the latter which may be landed or shipped 
at any time after examination by the Customs officers. 


9. Vessels needing repairs may land their cargo for 
that purpose without the payment of duty. All goods so 
landed shall remain in charge of the Corean Authorities, 
and all just charges for storage, labour, and supervision shall 
be paid by the master. But if any portion of such cargo be 
sold, the duties of the Tariff shall be paid on the portion so 
disposed of. “ 


10. Any person desiring to teanehtis « cargo shall obtain 
a permit from the Customs authorities before doing so. 


IIIl.—Protection of the Revenue. 


1. The Customs authorities shall have the right to 
place Customs officers on board any British merchant vessel 
in their ports. All such Customs officers shall have access 
to all parts of the ship in which cargo is stowed. They shall 
be treated with civility, and such reasonable accommodation 
shall be allotted to them as the ship affords. 


2. The hatches and all other places of entrance into 
that part of the ship where cargo is stowed may be secured 
by the Corean Customs officers between the hours of sunset 
and sunrise, and on Sundays and holidays, by affixing seals 
locks, or other fastenings, and if any person shall, without 
due permission, wilfully open any entrance that has been so 
secured, or break any seal, lock, or other fastening that has 
been affixed by the Corean Customs officers, not only the 


se 


person so offending, but the master of the ship also, shall 
be liable to a penalty not exceeding one hundred Mexican 
dollars. 

3. Any British subject who ships, or attempts to ship, 
or discharges, or attempts to discharge, goods which have not 
been duly entered at the Custom-house in the manner above 
~ provided, or packages containing goods different from those 
described in the import or export permit application, or 
prohibited goods, shall forfeit twice the value of such goods, 
and the goods shall be confiscated. 


4. Any person signing a false declaration or certificate 
with the intent to defraud the revenue of Corea shall be 
liable to a fine not exceeding two hundred Mexican dollars. 

5. Any violation of any provision of these Regulations, 
to which no penalty is specially attached herein, may be 
punished by a fine not exceeding one hundred Mexican 
dollars. 

Note-—All documents required by these Regulations, 
and all other communications addressed to the Corean 
Customs authorities, may be written in the English 


language. 


[L.S.]. HARRY S. PARKES. 


[L.S.] Signature of MIN YONG-MOK, ° 
the Corean Plenipotentiary. 
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PROTOCOL. 


The above-named Plenipotentiaries hereby make and 
append to this Treaty the following three Declarations :— 


I. With reference to Article III of this Treaty, it is 
hereby declared that the right of extra-territorial jurisdiction 
over British subjects in Corea granted by this Treaty shall 
be relinquished when, in the judgment of the British 
Government, the laws and legal procedure of Corea shall 
have been so far modified and reformed as to remove the 
objections which now exist to British subjects being placed 
under Corean jurisdiction, and Corean Judges shall have 
attained similar legal qualifications and a similar independent 
position to those of British Judges. 

II. With reference to Article IV of this Treaty, 
it is hereby declared that if the Chinese Government shall 
hereafter surrender the right of opening commercial 
establishments in the city of Hanyang, which was granted 
last year to Chinese subjects, the same right shall not be 
claimed for British subjects, provided that it be not granted 
by the Corean Government to the subjects of any other 
Power. | 


III. It is hereby declared that the provisions of this 
Treaty shall apply to all British Colonies, unless any 
exception shall be notified by Her Majesty’s Government to 
that of Corea within one year from the date on which the 
Ratifications of this Treaty shall be exchanged. 
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And it is hereby farther stipulated that this Protocol 
shall be laid before the High Contracting Parties simultane- 
ously with this Treaty, and that the ratification of this Treaty 
shall include the confirmation of the above three declarations, 
for which, therefore, no separate act of ratification will be 
required. 

In faith of which the above-named Plenipotentiaries 
have this day signed this Protocol, and have thereto affixed 
their seals. pe 


Done at Hanyang this twenty-sixth day of November, 
in the year eighteen hundred and eighty-three, corresponding 
to the twenty-seventh day of the tenth month of the four 
hundred and ninety-second year of the Corean-era, being the 
ninth year of the Chinese reign Kuang Hsii. 


(LS.] HARRY S. PARKES. 


[L.S.] Signature of MIN YONG-MOK, 
the Corean Plenipotentiary. 


IM PORT TARIFF. 


[CLASSIFIED ACCORDING TO RATE OF DUTY.) 


CLASS I. 
Duty-Free Goods, 


Agricultural implements. 
Books, maps, and charts. 


‘-. Ballion, being gold and silver refined. 


Coins, gold, and silver. 

Fire engines. 

Models of inventions. 

Packing bags, packing matting, tea-lead, and ropes for packing goods. 

Plants, trees, and shrubs, of all kinds. 

Samples in reasonable quantities. 

Scientific instruments, as physical, mathematical, meteorological, and 
surgical instruments and their appliances. 


Travellers’ baggage. | 
Types, new and old. 


CLASS IL. 


Import Goods subject to an ad valorem duty of 5 per cent. 


Alam. 

Anchors and chains. 

Bark for tanning. 

Bamboo, split or not. 

Beans, peas, and pulse, all kinds. 

Bones. 

Bricks and tiles. 

Camphor, crude. 

Coal and coke. 

Cotton, raw. 

Drugs and medicines, all kinds. 

Fish, fresh. 

Flax, hemp, and jate. 

Flints. 

Flour and meal, all kinds. 

Fruit, fresh, all kinds. 

Glue. 

Grain and corn, all kinds. 

Guano and manures, all kinds. 

Hides and skins, raw and undressed. 

Horns and hoofs, all kinds not otherwise provided for. 

Kerosene and petrolenm and other mineral oils. 

Lanterns, paper. 

Lime. 

Matches. 

Matting, floor, Chinese and Japanese, coir, etc., common qualities. 

Meat, fresh. : 

Metals, all kinds, in pig, block, ingot, slab, bar, rod, plate, sheet, hoop, 
strip, band, and flat, T- and angle-iron, old and scrap iron. 

Oil cake. 

Oil, wood (T’ung-yu.) 

Paper, common qualities. 

Pepper, ungronund. 

Pitch and tar. 

Rattans, split or not. 


Scales and balances. 

Seeds, all kinds. 

Soap, common qualities. 

Soy, Chinese and Japanese. 

Twine and thread, all kinds excepting in silk. 
Umbrellas, paper. 

Vegetables, fresh, dried, and salted. 

Wool, sheeps’, raw. 

Yarns, all kinds, in cotton, wool, hemp, ete. 

All unenumerated articles, raw or unmanufactared. 


CLASS III. 
Import Goods subject to an ad valorem duty of 7} percent. 


Beverages, such as lemonade, ginger beer, soda and mineral waters. 

Blankets and rugs. 

Battons, buckles, hooks and eyes. 

Candles. 

Canvas. = 

Carpets of jute, hemp, or felt, patent tapestry. 

Charcoal, 

Chemicals, all kinds. 

Cocoons, 

Cement, as Portland and other kinds. 

Cordage and rope, all kinds and sizes. 

Clothing and wearing apparel of all kinds, hats, boots, shoes, etc. 

Cotton mannafactures, all kinds. 

Cotton and woollen mixtures, all kinds. 

Cotton and silk mixtures, all kinds. es 

Dyes, colours, and paints, paint oils, and materials used for mixing paints. 

Earthenware. 

Fans. 

Feathers. 

"elt. 

Fish, dried and salted. 

Floor rags, all kinds. 

Foil, tin, copper, and all other kinds except gold and silver. 

Fruits, dried, salted, or preserved. 

Gamboge. 

Glass, window, plain, and coloured, all qualities. 

Grass cloth and all textiles in hemp, jate, etc. 

Hair, all kinds except human. 

Hides and skins, tanned and dressed. 

Isinglass, all kinds. 

Lamps, all kinds. | 

Leather, all ordinary kinds, plain. 

Linen, linen and cotton, linen and woollen, linen and silk mixtares, 
grey, white, or printed. 

Matting, superior quality, Japanese “ tatamis,” &c. 

Meat, dried and salted. : 

Metals, all kinds in pipe and tube, corragated or galvanised, wire, steel, 
tinplates, nickel, platina, quicksilver, German silver, tntenague, or 
white copper, yellow metal, unrefined gold and silver. 

Metal manufactures, all kinds, as nails, screws, tools,'‘machinery, railway 
plant, and hardware. 

Mosquito netting not made of silk. 

Needles and pins. 

Oils, vegetable, all kinds. 

Oil- and floor-cloth, all kinds. 

Paper, all kinds, not otherwise provided for. 

Planks, soft wood. 

Porcelain, common quality. 

Rosin. 

Salt. 

Sapan wood, 

Sea products, as seaweed, béche-de-mer, etc. 
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Silk, raw, reeled, thrown, floss or waste. 
Silk manafactures not otherwise provided for. 

Spectacles. 

Spirits in jars. 

Stationery and writing materials of all kinds, blank books, ete. 
Stones and slate, cut and dressed. 

Sugar (brown and white), all qualities, molasses, and syrups. 
Salphar. 

Tobie stores, all kinds, and preserved provisions. 


Vermicelli. 

Wax, bees’ dr sdniaiie 

Wax cloth. 

Woods and timber, soft. 

Woollen manufactures, all kinds. 

Woollen and silk mixtares, all kinds. 

All unenumerated articles partly mannfactared. 


CLASS IV. 
~ Import Goods subject to an ad valorem duty of 10 per cent. 
Beer ot add and cider. 
Camphor, refined. 
Carmine. 


Carpets, superior qualities, as Brussels, Kidderminster, and other kinds 
not enumerated. 


_ Clocks, and parts thereof. 


Clothing made wholly of silk. 

Confectionaries and sweetmeats, all kinds. 

Explosives used for mining, etc. (imported under special permit). 

Foil, gold and silver. 

Furniture of all kinds. 

Glags, plate, silvered or unsilvered, framed or unframed. 

Glassware, all kinds. 

Hair, human. 

India-rabber, manufactured or not. 

Leather, superior kinds, or stamped, figured, or coloured. 

Leather mannufactares, all kinds. 

Lacquered-ware, common. 

Materials for seals, etc. 

Mosquito netting made of silk. 

Musical boxes. 

Musical instruments, all kinds. 

Paper, coloured, fancy, wall and hanging. 

Photographic apparatus. 

Planks, hard wood. 

Plated-ware, all kinds. 

Pictares, prints, photographs, engravings, all kinds, framed or unframed. 

Porcelain, superior quality. 

Saddlery and harness. 

Silk thread, or floss silk in skein. 

Silk manufactures, as gauze, crape, Japanese amber Iustrings, satins, 
satin damasks, figured satins, Japanese white silk (‘‘ habutai”). 

Soap, superior qualities. 

Sugar candy. 

Telescopes and binocular glasses. 

Tooth powder. 

Tranks and portmanteanx. 

Umbrellas, silk. 


Vermilion. 


Watches and parts thereof in common metal, nickel, or silver. 
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Wines in wood or bottle, all kinds. 
Wood or timber, hard. 
All unenumerated articles completely mannfactured. 


CLASS V. 
Import siasth oul ee ak Cian Nelglad tibeae aech 
Amber. 
Arms, firearms, fowling pieces, eté., imported ander special permit. 
Artificial flowers. 
Birds’ nests. 
Carpets, velvet. 
Carriages. 
Cochineal. 
Coral, mannfactared or not. 
Embroideries in gold, silver, or silk. 
Enamel-ware | 
Fireworks. 
Fars, superior, as sable, sea otter, seal, otter, beaver, ete 
Ginseng, red, white, crade and clarified. 
Hair ornaments, gold and silver. 
Incense sticks. 
Ivory, manufactured or not. 
Jade-ware. 
Jewellery, real or imitation. 
Lacquered-ware, superior. 
Mask. 
Pearls. 
Perfumes and scents. 
Plate, gold and silver. 
Precious stones. 
Rhinoceros horns. 
Scented woods, all kinds. 
Spices, all kinds. 
Spirits and liqueurs in wood or botile, all kinds. 
Tobacco, all forms and kinds, 
Tortoise shell, manufactured or not. 
Velvet, silk. : 
Watches, and parts thereof, in gold and gilt. 
Works of art. 


CLASS VL. 
Prohibited Goods. 

Adalterated drags or medicines. 

Arms, munitions, and implements of war, as ordnance or-eannon, shot and 
shell, firearms of all kinds, cartridges, side-arme, spears, or pikes, 
saltpetre, gunpowder, guncotton, ayaa, and other explosive 
substances. 

The.Corean authorities will grant special permits for the importation of 
arms, firearms, and ammunition for purposes of sport or self-defence, 
on satisfactory proof being farnished to them of the bond fide char- 
ter of the application. 

Counterfeit coins, all kinds. 

Opiam, except medicinal opium. 


Foreign ships, when sold in Corea, will pay a daty of twenty-five cents 
per ton on sailing vessels, and fifty cents per ton on. steamers. 


[L.S.] HARRY 8S. PARKES. 


[L.S.] Signature of MIN YONG-MOK, 
the Corean Plenipotentiary. 


IMPORT TARIFF. 


[ARRANGED ALPHABETICALLY. ] 


ARTICLE. 


Agricultural implements .................. 
Alam pthuaki shai 
Anchors and chiles (eins chbeneue 
Arms, ammunition, fire-arms, towllng: pisoen, or side- 
arms, imported under special permit of the Corean 
Government for a purposes or for self-defence 
Artificial flowers ......... dabcad sey cdiaee vos «ve 
PR I OU ins saci ccscnaes ves see cee sceee ccdobcved oxi 
Bark for tanning ........ 
Beans, peas, and pulse, all kinds | 

. Beer, porter and cider ......... 
Beverages, such as lemonade, plage beer, ‘nde ‘and 
mineral waters ............... - shea bedsacver 
GAL irae durtieasviad cvneed bis bed Vee ie vcecusveestessovcse 

Blankets and rugs 
Bones 
Books, maps and charts 
Bricks and tiles 
Bullion, being gold or silver, refined , 
Battons, buckles, hooks and eyes, W&.....................0045 
Camphor, crade | 


ae of jate, heme, or r felt, ‘patens tapestry 
»» superior quality, as Brussels, Kidderminster, 
and other kinds not Gnumareied . 
» velvet 
Carriages ... 
Cement, as Portland ‘ed other Ieinile 


Chemicals, all kinds 
Clocks and parts thereof 
Clothing and wearing apparel, all kinds, hats, boots 
and shoes, &. 
made wholly of silk 


Coins, gold ana silver 
Confectionaries and sweetmeats, all kinds ................ 


Cotton manufactures, all kinds 
Cotton and woollen mixtures, all kinds ... 
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’ Glass, window, plain and coloured, all qualities... 


» plate, silvered or unsilvered, framed or sniomed. 
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Grain aaa wine eit inde aS mg 
Grass cloth, and all textiles i in hemp, into, 4. 
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Hair ornaments, gold and silver ... .......6...ccccees-eeee oes 
Hides and skins, raw and andressed . 
» tanned and dressed . - 
Horne and hoofs, all kinds not otherwise provided fer. 
Incense sticks .. ; eas snvhinins 
India-rubber, misteiacinsak or son. 
Isinglass, all kinds .. pial Jus had mae cindbadu'’ cov iae ae 
—— sannuteetnaed ¢ or soak heads eos an4 inde sane «das kinenng 
Senden, real or iealtabion. 
Kerosine, or petroleam, and sther mineral din. si 
Lacqnered-ware, COMMON ...............c00ecc see eee se eeesene ees 
see eae 
Lamps, all kinds.. 
Lanterns, paper ......... + si sean dun + gpieeteaiek 
Leather, all ordinary kinds, peri incest 
» superior kinds,and rt ba fgueedo aaiduad 
»  manufactares, all kinds .. 
Lime . 
Linen, linen ak hit asia Tinea ‘oa woollen: ‘estihisen 
linen and silk mixtures, all kinds... pe a I 
Matches ......... nt 
Matting, floor, Chinese, Japancee, ents, ~ common 
. superior — Japancec “ tatamia,” Ae; 


Meat, fresh . 


»  aried a ale’ pace wks 
Medicines, all kinds not otherwies ‘proxided Pe 
Metals, all kinds, in pig, block, ingot, slab, “a oa 
plate, sheet, hoop, strip, band and flat, T- and 
angle-iron, old and scrap iron ....... 
Metals, all kinds, in pipe or tabs, corrugated or ml- 
vanized, wire, steel, tin-plates, quicksilver, nickel, 


platina, German silver, yellow metal, ne or 


white copper, unrefined gold and silver .. lew 
Metal mannfactares, all kinds, as nails, screwa, tool 
machinery, railway plant, and hardware ............ 
Mosquito netting, not ‘meds of a 
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Ad valorem 
No, Arricte. Rate of Daty. 
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112 Masical boxes .. peach ababitass Wetedestacdiaen <x BO 
113 Nested lstiainente, inks. Sich biilaetiveaaa BO 


120 Packing bags, packing matting fenton, and tropes ‘for 


packing goods ... sevsdooes oe Free 
121 Paper, common qualities seenvesess pebbitssisice «= G 


122 ~=,,_— alll kinds, not otherwise provided for Medistwesins FE 
Aa. oe oe oe usu ae 
124 Pearls . waseve immnnunds 3. 
125 Pepper, eugroana .. SOW SEN KOs 060008 C00 wero e006 408 06s seb 0es 468566 5 
196 “Perfomes and scents .. nvdie dhiwieteicccesc 80 
127 Photographic spyasains.... 10 
128 Pictures, prints, photographs, engravings, all | kinds, 
framed or unframed .......... 10 


132 Planta, tees aad shrabe, all kinds bicecesid desccssé * Se 
133 Plate, 2 peeing petsbivcebinedwvewvsievencessise 
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136 ” superior qualities ... itidibetssteseteie. 20 
Precious stones, all kinds, set or unset... pabsessiiesae. 
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150 Seeds, all kinds . phigkanrceasabies 5 

. Silk, raw, reeled, ma Paap or aie. 74 
‘ \ 152 Silk manufactures, as gauze, crape, J spines ules 
lustrings, satins, satin damasks, — es 

Japanese white silk (“‘ habutai”)... iabaiies 10 

153 Silk manofactures not otherwise provided for FEN NET 73 

154 Silk thread and floss silk in skein . ude: aa 
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157 Soy, Chinese and Japanese sciguitaah ooxedeapenvebes des 5 
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160 Spirits, in jars... Sepeian 74 
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Stationery and writing materials, all esaaes blank books, 
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Salphar 

Table lores, all kinds, and proserved provision iene 

168 Tallow .. a phauears 7 
PA, RON ene stenans sbguMainiewsad bcksaccyasseces 72 
170 Telescopes and binocular glasses .. beybubouslincsbupencs cai eieeas 10 
171. Tobacco, ali kinds and forms ........................ ee 20 
’ Tortoise shell, manufactured or not...... ssaeenains veciwh cae Ce 


Travellers’ baggage . 
Tranks and pertmantonss... 


Twine and thread, all kinds, excepting j in mn oil oe abs 


Umbrella frames .. one suiie 

Varnish... 

Vegetables, fresh, dried, and salted .. silcabicduteenag Se 
VORWUR, GEE ciccheiastcsnciee ube SWakietiebeus cakes adéasiione Ph 
Voruliien . 


wane ap in common meta, nickel, or 


PRUE is ta viiceios 
oa gotd or gil. 
Wax, bees’ or vegetable ... 
og TMI: eee ead 
Wines in wood or bottle, all bats 
Wood and timber, soft . svddiced se inda bas ae euuea ude: 
Wool, sheeps’, raw . 
Woollen mentiaabasée, all Sinks .. 
Woollen and silk mixtures, all kinds ........................ 
Works of art. ......... inch eabistons 
Yarns, all kinds, in sebion: al. hen, poe bi es aad 
All anenamerated articles, raw or unmannufactared 
i » partly mannufactared ......... 
» completely manufactared ... 
Foreign dhige, when sold in Corea, will pay a daty of 25 
cents per ton on sailing vessels, and 50 cents per ton 
on steamers. 
[L.S.] HARRY 8S. PARKES. 
L.8.] §& of MIN YONG-MO 
os We dis Cube Paani. 


EXPORT TARIFF. 


CLASS I. 
Duty-Free Export Goods. 

Ballion, being gold and silver refined. 
Coins, gold and silver all kinds. 
Plants, trees and shrubs, all kinds. 
Samples, in reasonable quantity. 
Travellers’ baggage. 

| CLASS II. 


All other native goods or productions not enumerated in Class I, will 
pay an ad valorem duty of five per cent. 
The exportation of red ginseng is prohibited. 


RULES. 


I. In the case of imported articles the ad valorem daties of this Tariff 
will be calculated on the actual cost of the goods at the place of 
prodaction or fabrication, with the addition of freight, insurance, etc. 
In the case of export articles the ad valorem duties will be calculated on 
market values in Corea. 

II. Daties may be paid in Mexican dollars or Japanese silver yen. 

II. The above Tariff of import and export duties shall be converted, 
as soon as possible, and as far as may be deemed desirable, into specific 
rates by agreement between the competent authorities of the two 
countries. 

[L.S8.] HARRY 8S. PARKES. 
L.8.] Signatare of MIN YONG-MO 
— ths Coven Phasipatindiney 
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